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2 UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 6221 
In the Matter of 


Srmmpuicrry Patrern Company, Inc., 
a corporation. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission, having reason to 
believe that Simplicity Pattern Company, Inc., a corpora- 
tion hereinafter designated and referred to as ‘‘respond- 
ent’’, has violated the provisions of Section 5 of said Act 
(U.S.C. Title 15, Section 45) and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be 
in the public interest, and pursuant also to the provisions 
of the Act of Congress entitled ‘‘An Act to supplement 
existing laws against unlawful restraints and monopolies, 
and for other purposes,’’ approved October 15, 1914, (the 
Clayton Act) as amended by the Robinson-Patman Act, 
approved June 19, 1936, (15 U.S.C., Sec. 13) the Federal 
Trade Commission having reason to believe that said re- 
spondent, Simplicity Pattern Company, Inc., a corporation, 
has violated Section 2(e) of said Act, the Commission 
hereby issues its complaint stating its charges in such 
respects as follows: 


Count I 


Paragraph One: Respondent, Simplicity Pattern Com- 
pany, Inc., is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of 
New York, with its principal office and place of business at 
200 Madison Avenue, New York, New York. 


Paragraph Two: Respondent manufactures dress pat- 
terns for the use of women and girls in making their own 
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clothing. Respondent, while not the oldest, is the largest 

manufacturer of dress patterns in the United States. Its 

1951 sales amounted to $11,108,388.00, of which $8,142,- 
186.00 was for patterns alone. 


3 Paragraph Three: Respondent owns and operates 

factories for the manufacture of patterns at Niles, 
Michigan, and Terre Haute, Indiana. In these factories re- 
spondent operates a paper mill, printing plant, engraving 
plant, bindery, cutting, and folding departments, as well as 
other manufacturing divisions required to produce the many 
millions of patterns which it sells. In addition to patterns, 
respondent publishes promotional material which is printed 
at its factories. These publications include the fashion 
magazine ‘‘Modern Miss’’ which is directed toward the 
youth market. It is devoted to the interests of fashion 
creation, sewing and kindred subjects containing illustra- 
tions of respondent’s designs and patterns with appropri- 
ate numbers, and is delivered free to 40,000 registered 
home sewing teachers throughout the country. Respond- 
ent’s aim, through this magazine, is to interest girls in all 
parts of the country in clothes that they can make them- 
selves. Respondent publishes for the use of its dealers 
counter catalogs, which respondent issues monthly. These 
catalogs are necessary to the sale of patterns in a retail 
store. They contain illustrations of all patterns currently 
manufactured and sold by respondent and are kept in the 
store at a convenient place in the pattern department. Re- 
spondent also publishes for the use of its dealers fashion 
previews, issued monthly, which are small catalogs con- 
taining illustrations only of the pattern fashions just intro- 
duced. The previews are given free by the dealer to cus- 
tomers so that they may be taken to the customer’s home 
where new pattern illustrations may be examined at leisure. 
Respondent also publishes a fashion magazine and sewing 
book which its dealers may order. Respondent’s patterns 
and dealer promotional material are shipped and trans- 
ported from its factories to over 15 thousand merchants 
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and to respondent’s warehouses located throughout the 
country. 


Paragraph Four: In the course and conduct of its 
business, respondent transports its said patterns and deal- 
er promotional material, or causes the same to be trans- 
ported, from the state and place of their manufacture 
and/or the state and place where respondent maintains its 
warehouses, to its customers and purchasers thereof lo- 
cated in states other than the state of manufacture or ware- 
house storage of said products, and there is now, and has 
been for many years last past, a constant current of trade 
and commerce in said products between and among the 
various states of the United States, and in the District of 

Columbia. 


4 Paragraph Five: Respondent’s customers consist 

of department stores, small dry goods stores, yard 
goods shops, ‘‘Ten cent’’ stores and mail order houses. Re- 
spondent is a pioneer in the sale of dress patterns to the 
so-called ‘‘Ten cent’’ stores, and is the first manufacturer 
to induce them to enter this field. 


Paragraph Six: Respondent sells its products to, or 
through, its various types of customers under written con- 
tracts with them; but except for the purchase prices of 
60% of the labeled retail prices, which respondent charges 
to all its customers, respondent’s contracts differ widely as 
to terms and conditions of sale. Such differences, with 
some exceptions, operate principally against the financial 
interests of respondent’s smaller department stores, ‘‘Ten 
cent stores, dry goods stores, and yard goods shops, and 
to the financial advantage of the larger ‘‘Ten cent’’ stores, 
department stores, chains and mail order houses. 

For brevity, respondent’s larger customers, namely, the 
‘‘Ten cent’’ stores and mail order houses will hereinafter 
be referred to as ‘‘larger customers’’ and the smaller ‘‘Ten 
cent’’ stores, department stores, dry goods stores, and yard 
goods shops will be referred to as ‘‘smaller customers.’ 
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Paragraph Seven: The essential differences existing 
between respondent’s contracts with its ‘‘larger customers’’ 
and ‘‘smaller customers’’ appear to be as follows: 


(a) Some of respondent’s ‘‘smaller customers’’ are re- 
quired to pay their bills net within 10 days of the monthly 
billing from respondent or pay interest of 5% on the over- 
due balance. Respondent’s ‘‘larger customers’’ are ac- 
corded the privilege of receiving respondent’s patterns for 
retail sale under an arrangement with respondent known as 
‘‘a standing debit’’ whereby payment for a substantial part, 
and sometimes all, of the cost of the customer’s inventories 
of such patterns is deferred without interest until the end 
of the contract period. One of respondent’s largest ‘‘Ten 
cent’’ store customers carried an unpaid-for average in- 
ventory of respondent’s patterns without interest charges 
at a cost value in excess of $800,000. 


(b) Under respondent’s ‘‘standing debit’’ policy, here- 
inbefore referred to under subparagraph (a) of this para- 
graph, which respondent extends to its ‘‘larger customers’’, 
all unpaid-for patterns in the customer’s inventories are 

and remain the property of respondent. Under this 
+) arrangement respondent’s larger customers, espe- 

cially its larger ‘‘Ten cent’’ store and mail order 
house customers, are enabled to carry large inventories 
of respondent’s patterns in their stores with little or no 
investment of their own. In January, 1951, one large chain 
of ‘‘Ten cent’’ stores had $808,900 cost value of respond- 
ent’s patterns in its inventories. At that time the invest- 
ment of this chain in the inventory was $235,000 and the 
remaining patterns were the property of respondent. This 
balance of $235,000 was subsequently liquidated by re- 
spondent with the result that the particular chain referred 
to ultimately had no investment in its pattern inventories, 
the title to which reverted to respondent. Thus, inventories 
which were the property of respondent but which were 
placed in the stores of this chain produced sales for the 
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chain amounting to a million and three-quarter dollars in 
sales at retail with little or no investment by the chain. 
Payment for the patterns sold at retail was ultimately made 
to respondent by this customer according to the customer’s 
‘‘usual practice’’ of payment. No such arrangements were 
offered or extended to respondent’s ‘‘smaller customers.”’ 


(c) Respondent’s ‘‘smaller customers’’ are required to 
enter into 5 year contracts for the monthly purchase from 
respondent of new patterns as issued which contracts are 
to remain in force for the term of 5 years from the date of 
acceptance by respondent, and from term to term there- 
after, unless terminated by either party by written notice 
served sixty days prior to the expiration of the initial or 
any succeeding term. In addition, many of respondent’s 
contracts provide that the customer will not assign the 
contract or move the pattern stocks to other premises 
without respondent’s written consent. The practical effect 
of respondent’s said contracts is that respondent’s ‘‘small- 
er dealers’’ are under obligation to order and pay for re- 
spondent’s patterns for a term of 5 years. If they cease to 
buy respondent’s patterns because of a desire to take on 
another line, because of going out of business, loss of lease, 
or from other cause, their pattern inventories become a loss 
to them. On the other hand, most of respondent’s ‘‘larger 
customers’’ are favored with one year contracts renewable 
from year to year and terminable upon one year’s written 
notice, which gives a more flexible basis of operation for the 
‘larger customers.’’ Some of respondent’s contracts with 
its ‘‘larger customers’’ also provide that if any individual 
store terminates its textile department or discontinues 
business altogether, such store’s pattern department may 
discontinue doing business with respondent at any 

time. 


6 (d) Respondent favors many of its ‘‘larger cus- 
tomers’’ with contracts providing that upon termi- 
nation of the agreements all patterns in good salable con- 
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dition remaining in the customer’s inventories may be re- 
turned for credit. Such patterns are usually placed in 
such customer’s stores on ‘‘Standing Debit’’, and remain 
the property of respondent until sold. Since respondent’s 
‘‘smaller customers’’ usually are required to pay for the 
patterns composing their inventories, they cannot return 
them to respondent on termination of their agreements. 
In many instances this results in the loss to such ‘‘smaller 
sustomers’’ of the investments made in their inventories 
‘of respondent’s patterns. 


(e) Respondent, in its contracts with its ‘‘smaller pur- 
chasers’’ requires them to purchase its monthly previews 
at a cost to the customer of $3.75 per 300 per month (not 
imprinted) or at a cost of from $6.50 per 500 to $7.50 per 
1,000 (in lots of 3,000 or more per month) imprinted with 
the name of the customer’s store, thereby requiring its 
‘‘smaller customers’’ to bear a substantial part of respond- 
ent’s promotional costs. Respondent does not require its 
‘‘larger customers’’ to purchase any previews at all. This 
is especially true with respect to respondent’s larger ‘‘Ten 
cent’’ store customers who do not care to use previews in 
the sale of patterns. Respondent’s largest ‘‘Ten cent’’ 
store chain customer, during each of the years 1950 and 
1951, purchased approximately $1,050,000 of respondent’s 
patterns, which represents about 13% of respondent’s total 
sales to all customers of $8,142,186. This chain is not re- 
quired by respondent to buy previews; and it buys none. 
Respondent annually sells about 10,800,000 previews to its 
‘smaller customers’’ at a cost to them of about $606,000 
annually, or approximately 714% of respondent’s total 
sales. Had respondent required this chain to purchase its 
proportionate share of previews, the purchase of this pro- 
motional material by this chain would have amounted to 
$78,750. 


(f) Respondent prepays transportation charges on all 
shipments of respondent’s merchandise to some of its 
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‘‘larger customers’’; to others respondent prepays trans- 
portation charges on all shipments with the exception of 
the initial stock purchased; to still others of respondent’s 
‘‘larger customers’’ respondent prepays transportation 
charges on all re-ordered patterns and requires the cus- 
tomer to pay such charges on the initial stock shipped and 
on the current monthly shipments of new patterns. On 
the other hand, respondent requires most of its ‘‘smaller 
customers’’ to pay transportation charges on all goods 
received from respondent. 


7 Paragraph Hight: For a number of years last 

past respondent has been, and is now, in competition 
with other manufacturers in the sale of dress patterns in 
the United States and the District of Columbia. Respond- 
ent was incorporated and began business on December 19, 
1927. Patterns had been, in the past, sold to the retail 
trade by department stores, dry goods stores, yard goods 
shops, and the like, until about twenty years ago, respond- 
ent pioneered the sale of patterns through a different type 
of purchaser, the chain ‘‘Ten-cent’’ store. As instrumental 
in obtaining this business, respondent offered and gave to 
this type of store a special 6% discount (discontinued in 
1946), together with the other concessions hereinbefore 
mentioned in Paragraph Seven (a) to (f), inclusive. In 
1939 the industry as a whole sold 45 million patterns of 
which respondent sold 21 million and its competitors sold 
24 million. In 1951 the total of the industry’s sales was 82 
million patterns, of which respondent sold 46 million. Re- 
spondent, therefore, by 1951 was selling 10 million more 
patterns annually than all of its competitors combined. 
Approximately thirty-four percent of respondent’s pattern 
sales, or about $2,768,280.00, are now made to the chain 
‘“‘Ten cent’’ stores and mail-order houses. Respondent 
controls this market and has virtually all of this business, 
and is likely to retain it unless the practices alleged in this 
complaint are terminated. 
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Paragraph Nine: Respondent’s practice of originally 
allowing an additional 6% discount to its ‘‘larger custom- 
ers,’’ while discontinued in 1946, was initiated by respond- 
ent, together with the other practices alleged in Paragraph 
Seven (a) to (f), inclusive, as an inducement to persuade 
the chain ‘‘Ten cent’’ stores to engage in the selling of 
respondent’s patterns which this type of store had not 
theretofore sold, and to retain this business in respondent 
in the future. By 1946 respondent felt that the granting of 
the 6% discount was no longer necessary to retain the ‘‘Ten 
cent’’ store business and the practice was then discon- 
tinued. The other discriminatory practices alleged in Para- 
graph Seven (a) to (f), inclusive, were, however, continued 
by respondent and are still in effect. 

Respondent’s acts and practices as herein alleged in 
Paragraph Seven (a) to (f), inclusive, unfairly make its 
‘“smaller customers’’ bear a disproportionate part of its 
cost of doing business and enable it to furnish its ‘‘larger 
customers’’ with the credit, return privileges, free trans- 
portation, and other above-described benefits not accorded 
its ‘‘smaller customers.’’ The furnishing of these addi- 
tional benefits contributed to and supported the above- 
stated degree of control held by respondent over the busi- 
ness of ‘Ten cent’’ stores and mail-order houses. This 
has a dangerous tendency unduly to hinder competition. 
Competitors are unable to secure any of this business with- 
out furnishing comparable benefits. This, they are unable 
to do without also unfairly discriminating between their 

classes of customers. 
8 Said acts and practices, therefore, are unfair meth- 

ods of competition and are discriminatory in favor 
of respondent’s ‘‘larger customers’”’ and against respond- 
ent’s ‘‘smaller customers’’; tend to prevent its ‘‘smaller 
customers’’ from making a normal profit, and tend to, and 
do, restrict, divert, obstruct, foreclose and monopolize the 
free channels of trade and commerce to the substantial 
injury of respondent’s competitors, both actual and poten- 
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' tial, in the sale of dress patterns to the larger ‘‘Ten cent’’ 
stores, and other stores to whom respondent gives these 
_ above-described discriminatory terms and benefits. 


Paragraph Ten: The aforesaid acts and practices of 

' respondent as herein alleged are contrary to public policy 

because of their dangerous tendency unduly to hinder com- 

petition and create monopoly. Therefore, they constitute 

unfair acts and practices and unfair methods of competi- 

tion in commerce within the meaning of the Federal Trade 
Commission Act. 


Count II 


Paragraph Eleven: Paragraphs One to Six, inclusive, 
- of Count I hereof, are hereby repeated and made a part 
of this Count as fully and with the same force and effect 

' as though here again set forth in full. 


Paragraph Twelve: Respondent sells its monthly counter 
catalogs to its ‘‘smaller customers”’ at a price of $1.65 or 
- $2.00 each, depending upon whether the catalog has a soft 
or hard cover. Respondent’s smallest customers are re- 
quired to buy at least twelve of these catalogs annually; 
larger stores are required to buy more depending upon the 
size of their pattern departments and volume of customers. 
To many of respondent’s ‘‘larger customers’’, principally 
respondent’s larger ‘‘Ten cent’’ store customers, respond- 
ent furnishes the desired number of counter catalogs free 
of charge. Many of such ‘‘larger customers’’ who receive 
the benefit of free catalogs from respondent are in compe- 
tition in the retail sale of patterns with many of respond- 
ent’s ‘‘smaller customers’’ who are required to buy them, 
as alleged. 


Paragraph Thirteen: Respondent makes available to its 
customers pattern cabinets and other equipment, and stands 
for use in the storage and display of its patterns and pro- 
motional material including its catalogs and previews. 
Pattern cabinets are necessary to the proper storage and 
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ready access for sale of patterns; and the other equipment, 
such as catalogs and preview stands are essential to a proper 
display of this promotional material and its ready access 
to the retail customer. 

Respondent sells to its ‘‘smaller customers’? pattern 
cabinets and equipment upon the following terms, to wit: 

Five-drawer floor cabinet, capacity 3,000 patterns, $150 
each. 

Three-drawer floor cabinet, capacity 1,800 patterns, $100 

each. 
9 Sectional cabinets, capacity 600 patterns, $30 each. 
Preview stands, $15 each. 

Catalog stands, $12 each. 

Sewing book stands, $1 each. 

In some cases respondent rents the above mentioned 
cabinets and equipment to its ‘‘smaller customers.”’ 

Respondent does not require many of its ‘‘larger cus- 
tomers’’ to purchase or rent cabinets or equipment, but 
instead, the same are furnished without charge to such cus- 
tomers and are on ‘‘Standing Unpaid Balance’’ bearing no 
interest. They remain the property of respondent, and are 
returned to respondent when their use is no longer required. 

Many of respondent’s ‘‘smaller customers’? who are 
required to purchase or rent pattern cabinets and equip- 
ment in order for the same to become available to them are 
in competition with many of respondent’s ‘‘larger cus- 
tomers’’ who are furnished such cabinets and equipment 
by respondent without charge. 


Paragraph Fourteen: In furnishing counter catalogs to 
its ‘‘smaller customers’’ and ‘‘larger customers’’ by re- 
spondent as herein alleged in Paragraph Twelve, and in 
furnishing pattern cabinets and equipment for the sale of 
patterns to the said named classes of customers as alleged 
in Paragraph Thirteen, respondent has discriminated in 
favor of its ‘“‘larger customers’’ and against its ‘‘smaller 
customers’’ by offering and furnishing to such ‘‘larger 
customers’’ said services and facilities connected with the 
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handling, sale and offering for sale of patterns purchased 
- from respondent upon terms not accorded to its ‘‘smaller 
' purchasers’’ on proportionally equal terms. 


Paragraph Fifteen: The aforesaid acts and practices of 
_ respondent as herein alleged are in violation of Section 
2(e) of the Clayton Act as amended by the Robinson-Pat- 
man Act. 
_ Wherefore, the premises considered, the Federal Trade 
Commission, on the 25th day of June, 1954, issues its com- 
plaint against said respondent. 


10 Noricre 


Notice is hereby given you, Simplicity Pattern 
Company, Inc., a corporation, respondent herein, that the 
8th day of September, A.D., 1954, at 10 o’clock is hereby 
fixed as the time and Federal Trade Commission Office, 
United States Court House, Foley Square, New York, New 
York, as the place when and where a hearing will be had 
before William L. Pack, a hearing examiner of the Federal 
Trade Commission, on the charges set forth in this com- 
plaint, at which time and place you will have the right 
under said Act to appear and show cause why an order 
should not be entered requiring you to cease and desist 
from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to 
file with the Commission an answer to this complaint on or 
before the twentieth (20th) day after service of it upon you. 
Such answer shall contain a concise statement of the facts 
which constitute the ground for defense and shall spe- 
cifically admit or deny each of the facts alleged in the com- 
plaint unless you are without knowledge, in which case you 
shall so state. Failure to file an answer to or plead spe- 
cifically to any allegation of the complaint shall constitute 
an admission of such allegation. 

If respondent desires to waive hearing on the allegations 
of fact set forth in the complaint and not to contest the 
facts, the answer may consist of a statement that respond- 
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ent admits all the material allegations of fact charged in the 
complaint to be true. Such answer will constitute a waiver 
of any hearing as to the facts alleged in the complaint and 
findings as to the facts and conclusions based upon such 
answer shall be made and order entered disposing of the 
matter without any intervening procedure. The respondent 
may, however, reserve in such answer the right to submit 
proposed findings and conclusions of fact or of law under 
Rule XXI, and the right to appeal under Rule XXII. 

Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for hear- 
ing shall be deemed to authorize the Commission and Hear- 
ing Examiner William L. Pack, without further notice, to 
find the facts to be as alleged herein and to issue the follow- 
ing order in this proceeding: 

It is ordered that the respondent Simplicity Pattern Com- 
pany, Inc., a corporation, directly or indirectly through its 

officers, directors, agents, representatives or em- 
11 ployees, or through any corporate or other device, 
or otherwise, in or in connection with, the offering 

for sale, sale or distribution of dress patterns, or promo- 
tional or other facilities or material used in connection with 
the resale thereof, in commerce, as ‘‘commerce”’ is defined 
in the Federal Trade Commission Act, do forthwith cease 
and desist from: 


(a) Extending to some customers longer periods of time 
for payment without interest charges on unpaid balances 
owed while refusing to extend equally favorable terms of 
payment to other customers. 


(b) Extending to some customers terms or arrangements 
for the sale of patterns in such customers’ stores whereby 
said patterns are or remain the property of respondent, 
while denying such terms or arrangements to other cus- 
tomers. 


(c) Requiring some customers to execute contracts for 
longer periods of time for the purchase of respondent’s 
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patterns, containing no rights of assignment or removal 
of stocks to other premises, and providing for the termi- 
nation of said contracts only upon the expiration of the 
initial or any succeeding term thereof, while extending to 
other customers shorter terms of contracts with no provi- 
sions against assignment or removal of stocks to other 
premises and containing provisions for termination at any 
time upon discontinuance of the textile departments in the 
stores of such customers or discontinuance of business 
altogether. 


(d) Extending to some customers contract provisions, or 
arrangements, whereby upon termination of such sales 
contracts all patterns in good salable condition remaining in 
the customer’s inventories may be returned to respondent 
for credit while denying such agreements and arrangements 
to other customers. 


(e) Requiring some customers to purchase previews 
while not requiring others to do so. 


(f) Prepaying transportation and postage charges on 
shipments of merchandise to some customers and refusing 
to pay such charges on like shipments to other customers. 


(g) The commission of any other like or related acts or 
practices to those herein set forth in paragraphs (a) 
through (f) of this order. 

It is further ordered that the respondent, Simplicity 
Pattern Company, Inc., a corporation, directly or indirect- 

ly through its officers, directors, agents, representa- 
12 tives, or employees, or through any corporate or 

other device, or otherwise, in or in connection with 
the offering for sale or distribution of dress patterns, or 
facilities, fixtures, or equipment, or promotional material 
or publications used in connection with the retail sale or 
offering for sale of dress patterns, in commerce, as ‘‘com- 
merce’’ is defined in the aforesaid Clayton Act, do forth- 
with cease and desist from: 
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(a) Contracting to furnish or furnishing counter 
catalogs, cabinets or other equipment or facilities con- 
nected with the offering for sale or sale of respond- 
ent’s patterns to certain of its purchasers free while 
requiring other competing purchasers to purchase or 
rent such facilities. 


(b) Contracting to furnish or furnishing counter 
catalogs, cabinets or other equipment or facilities con- 
nected with the offering for sale or sale of respond- 
ent’s patterns to certain of its purchasers on any other 
terms not offered to all competing purchasers on pro- 
portionally equal terms. 


The inclusion of such order to cease and desist in this 
complaint will be without effect in the event you show cause, 
on or before the 8th day of September, A.D., 1954, why 
such order should not issue. 

In witness whereof, the Federal Trade Commission has 
caused this, its complaint, to be signed by its Secretary, 


and its official seal to be hereto affixed, at Washington, D. C., 
this 25th day of June, 1954. 
By the Commission. 


Rosegt M. Parerssx, 
Secretary. 


17 October 18, 1954 
ANSWER 

Simplicity Pattern Co., Inc., a corporation, by House, 
Grossman, Vorhaus & Hemley and Miller, Gorham, Wescott 
& Adams, its attorneys, answering the complaint filed in 
this cause, denies the violation by it of any statute referred 
to in the said complaint, denies that the filing of said com- 
plaint is in the public interest and alleges that the com- 
plaint seeks to curtail activities of respondent which are 
very much in the public interest and have been of great 
benefit to the women of the United States, as well as the 
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- pattern and fabric industry, for many years, and more spe- 
cifically, answers the allegations of said complaint as fol- 
lows: 


Count I 


Paragraph One: Respondent admits that it is a corpora- 
tion organized and now doing business under the Laws of 
the State of New York, with its principal place of business 
at 200 Madison Avenue, New York, New York. 


Paragraph Two: Respondent admits that it manu- 
18 factures printed dress patterns for use in the home 
making of women’s and girls’ clothing. Respondent 
denies that it is the largest corporation engaged in the 
manufacture of dress patterns in the United States, has 
not sufficient information to determine whether it is the 
largest manufacturer of such patterns, and admits that it 
is not the oldest manufacturer of dress patterns. 


Paragraph Three: Respondent admits that it mannfac- 


tures its own printed patterns at its factory at Niles, 
Michigan; it denies that all of its publications are now 
printed in its own factories. Respondent admits that it 
publishes promotional material, including the fashion maga- 
zine ‘‘Modern Miss’’. This magazine and respondent’s re- 
lated promotional activities are directed toward promoting 
a greater use of home sewing generally. Such activities, 
including the delivery of such magazine to thousands of 
home sewing teachers throughout the United States, among 
other things, better equip women to make their way in life, 
enable them to learn to make their own clothes, permit 
women to be better dressed, commercially promote the sale 
of fabrics and patterns generally for the entire fabric and 
pattern industry, and otherwise promote the public interest. 
Respondent admits that it publishes catalogues for use 
by dealers in the sale of respondent’s patterns, which 
19 catalogues are utilized by dealers to permit prospec- 
tive customers to choose one or more of respondent’s 
patterns. 
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Respondent admits that it publishes fashion previews 
and that it publishes a fashion magazine and sewing book. 

Paragraph Four: Respondent admits that its patterns 
and publications are shipped from its factory or warehouses 
to thousands of merchants throughout the country and con- 
stitute trade or commerce among the states of the United 
States and the District of Columbia. 


Paragraph Five: Respondent admits that it sells its pat- 
terns to department stores, small, medium, and large dry 
goods stores, yard goods shops, ‘‘Ten cent’’ stores, mail 
order houses, and other outlets for its product. Respondent 
admits that it is a pioneer in the extensive distribution of 
dress patterns at low prices. 


Paragraph Six: Respondent admits that it sells its pat- 
terns under written contracts, that its retail prices are 
‘‘Fair Traded’’ under the provisions of applicable Federal 
and state laws, and that all of its customers pay a uniform 
price to respondent for its said patterns. Respondent denies 
that its contracts differ widely as to the terms and condi- 
tions of sale. Respondent admits, however, that there are 
differences in the terms and conditions of sale in its con- 

tracts, but it denies that such differences operate 
20 against the financial interests of its smaller cus- 

tomers and to the financial advantage of its larger 
customers. Respondent shows that some of its customers 
deal in patterns as an incident to the sale of fabrics. These 
customers are not concerned primarily with the, to them, 
inconsequential profit they may make on the sale of a pat- 
tern, but are concerned primarily with the sale of fabrics 
for consumption, and other items for use, in making dresses 
from such patterns. To these dealers the pattern business 
is merely incidental to the larger and more profitable busi- 
ness of selling such fabrics and other items. Other dealers 
selling respondent’s patterns, however, do not deal in fab- 
ries, and their sale of patterns is not an incident to any 
other part of their business but must itself be conducted 
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on a profitable basis. Differences in terms and conditions 
in respondent’s sales contracts reflect some of the economic 
differences and dissimilar situations of customers whose 
sale of patterns is merely incidental to the sale of fabrics 
and other items used in making dresses and of those to 
whom this is not applicable. 


Paragraph Seven: Respondent admits that in the case 
of some customers it grants ‘‘standing debits’’ not ac- 
corded to other customers, but this is largely a matter of 
taking into account certain significant economic factors of 
normal and legitimate business activities and does not re- 
sult from any attempt to, nor does it, prefer respondent’s 
larger customers over its smaller customers. Respondent 
alleges that ‘‘standing debits’’ have not been utilized by 
it for unfair, improper, or illegal competitive prac- 

tices. 
21 Respondent admits that it signs contracts with its 

customers for varied periods of time but denies that 
its customers are required to do so. The duration of these 
contracts is not a matter of substantial concern to the cus- 
tomer but does effect substantial saving of time and expense 
for this respondent. Customers, whether large or small, 
are not preferred or granted advantages by the duration 
of respondent’s contracts. Respondent alleges that the pe- 
riod of time for which it has entered into, and is entering 
into, contracts is not an unfair, improper, or unlawful com- 
petitive practice. 

Respondent admits that customers who have merchandise 
on ‘‘standing debit’’ may return the same for credit, but 
it denies that this results in the loss to its smaller cus- 
tomers of the investments made in their inventories of re- 
spondent’s patterns. 

Respondent alleges that its sale of previews to some of 
its customers is not an unfair, improper, or illegal competi- 
tive practice. The use of previews by stores not handling 
fabrics is not feasible and cannot be expected in normal 
commercial practice. The use of previews is appropriate 
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and necessary only in certain types of stores, and in such 
stores promotes the business of the dealer as well as that 
of this respondent. It is respondent and not the dealer who 
in the end, at discard time, is required to take the loss on 
unsold patterns. Respondent admits that it sells previews 
to those stores where their use is appropriate and neces- 
sary and does not sell them in stores where it is not appro- 

priate and necessary. Respondent’s practices with 
22 + with respect to previews do not discriminate among 

customers engaged in the same merchandising chan- 
nels. 

Respondent denies that its practices with respect to the 
prepayment of transportation are an unfair, improper, and 
unlawful competitive practice. 

Except as admitted above, respondent denies each of the 
allegations of Paragraph numbered Seven, including each 
of the sub-paragraphs thereof. 


Paragraph Eight: Respondent admits that it is and has 
been in competition with other manufacturers in the sale 
of dress patterns. Respondent admits it was incorporated 
in 1927. Respondent admits that it pioneered in merchan- 
dising low cost patterns through chain ‘‘ten-cent’’ stores. 
Respondent’s competitors have always included larger and 
more financially entrenched concerns. The success of this 
company has been predicated upon giving American women 
greater value in dress patterns at substantially lower costs. 
Respondent denies that its growth has been at the expense 
of the growth of the industry as a whole, and shows that its 
merchandising and educational practices have helped not 
only this respondent but the dress pattern, fabric, and 
related home sewing item industries as a whole. Respond- 
ent denies the allegations in Paragraphs Eight and Nine 
that the practices alleged in Paragraphs Seven and Hight 
were instrumental in obtaining or retaining the chain ‘‘ten- 

cent’’ store business. Respondent denies that it con- 
23 ~—'troils the market for patterns or has anything ap- 
proaching control of that market, denies that it has 
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virtually all of the business, and denies that it is likely to 
improperly or unfairly retain any of that business unless 
the practices alleged in the complaint are terminated. 


Paragraph Nine: Respondent denies that it engaged in 
any unfair, improper, or illegal competitive practice to 
gain entry to the outlets described in the complaint as 
‘““Ten cent’’ stores, or that it practices any unfair, im- 
proper, or illegal acts to retain such business. Respondent 
admits that it manufactures patterns suitable for merchan- 
dising in such stores and that it has assisted in the mer- 
chandising of such patterns on terms and conditions that 
make it profitable to sell its dress patterns in stores not 
primarily engaged in the sale of fabrics. These merchan- 
dising outlets are now and always have been available to 
any manufacturer of dress patterns desirous, and capable, 
of utilizing these merchandising outlets. 

Respondent denies that any act or practice alleged in 
the complaint unfairly makes its smaller customers bear a 
disproportionate part of its cost of doing business, denies 
that any such practice enables it to furnish larger customers 
with benefits not accorded to smaller customers, and denies 
that there is any discrimination or unfair treatment between 
its smaller customers and its larger customers. Respond- 
ent denies that furnishing of any benefit alleged in the 

complaint has contributed to or supported any de- 
24 ~~ gree of control by respondent over any segment of 

the pattern business. The volume of business cur- 
rently enjoyed by respondent results from its success in 
the competitive struggle of offering a better pattern to the 
consumer at a lower price with improved service to the 
merchant. Respondent denies any dangerous tendency un- 
duly to hinder competition. Respondent denies that its 
competitors or any potential competitor, or any of them, 
are foreclosed from any channel of distribution and denies 
that they, or any of them, are unable to secure any business 
because of any unfair, improper, or unlawful act of this 
respondent. 
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Respondent denies that any of its commercial practices 
are unfair methods of competition and denies that any of 
its practices are discriminatory in favor of larger cus- 
tomers and against smaller customers. Respondent denies 
its practices tend to prevent smaller customers from mak- 
ing a normal profit and denies restricting, diverting, ob- 
structing, foreclosing, or monopolizing free channels of 
trade and commerce to the injury of any of its competitors, 
either actual or potential, in the sale of patterns to any 
merchandising outlet. 


Paragraph Ten: Respondent denies that any of its acts 
or practices are contrary to public policy or have a dan- 
gerous tendency unduly to hinder competition and create a 
monopoly. Respondent shows that it is a small business. 
The volume of its sales in 1953 was 12 million dollars. The 
industry is considered by many merely an adjunct to the 

sale of fabrics. Respondent does not sell goods, 
25 wares, or material but is engaged in the sale of 

services. Women do not buy dress patterns for the 
tissue paper with marks upon it, but rather purchase the 
style and design of dress patterns of their individual 
choice. Respondent’s business is the sale of ideas, style 
and design communicated to the purchaser through printing 
on tissue paper. Respondent denies that any of its acts 
or practices constitute unfair acts or practices or unfair 
methods of competition in commerce within the meaning 
of the Federal Trade Commission Act. 

Respondent alleges that many of the charges contained 
in Count I are not within the scope of the Federal Trade 
Commission Act, having been specifically dealt with by the 
Congress in the Clayton Act. 


Count II 


Paragraph Eleven: Respondent realleges its answers to 
paragraphs numbered one to six inclusive to paragraphs 
numbered one to six of Count I of the Complaint, which 
are by reference made a part of Count I. 
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Further answering Count II: Respondent denies that it 
is engaged in the sale of a commodity or commodities with- 
in the meaning of the Clayton Act, as amended by the 
Robinson-Patman Act. Respondent’s business is the sale 
of ideas, styles, or designs for use in making women’s and 
children’s clothing. The tissue paper on which these styles, 
designs and ideas are conveyed to the maker of the garment 
is merely the means of communicating the idea. The fin- 

ished product is the dress and the pattern merely tells 
: the maker where to cut the fabric, where to sew the 
26 seams, and how to style the garment. 
Respondent’s customers include dealers engaged 
- primarily in the sale of fabrics and to whom the sale of 
patterns is merely incidental to their fabric business. These 
dealers are not in competition with other customers of re- 
- spondent who do not sell fabrics and are required to sell 
only patterns that they may deal in for profit. Respondent 
denies that it discriminates in favor of competing customers 
in its distribution of its counter catalogues. Respondent 
denies that it discriminates against competing customers 
in the distribution of cabinets, stands and other equipment. 

Respondent shows that there are differences in its costs 
to different customers because of differences in the cost 
of manufacture, sale or delivery resulting from the differing 
methods or quantities in which its products are sold to its 
customers. Respondent denies that the value of any service 
or facility furnished to any one customer or group of cus- 
tomers and not furnished to other customers exceeds the dif- 
ference in the costs of manufacture, sale, or delivery result- 
ing from the differing methods or quantities in which such 
products are sold, distributed, or delivered to such respec- 

tive customers. 


27 In the alternative, this respondent shows that its 

distribution of counter catalogues and cabinets, 
stands, and other such equipment are not the furnishing of 
services or facilities within the meaning of paragraph (e) 
of Section 2 of the Robinson-Patman amendment to the 
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Clayton Act but constitutes the sale of commodities within 
the meaning of paragraph (a) of said section of the Act. 
Respondent denies that the effect of any such practices 
have the requisite statutory effect on competition provided 
for in said Act. 


Respondent denies, both as to Count I and as to Count II, 
the allegations, and each of the allegations, of the com- 
plaint inconsistent with or contrary to the averments con- 
tained in this answer. | 


Respectfully submitted, 


Hovsz, Grossman, Vornaus & Hemtey, 
Muuer, Gornam, Wescorr & Apams. 


Attorneys for Respondent. 


House, Grossman, Vorhaus & Hemley, 
521 Fifth Avenue, 

New York 17, N. Y. 

Miller, Gorham, Wescott & Adams, 
1001 Connecticut Avenue, N.W., 
Sterling 3-3890, 

Washington 6, D. C. 


Attorneys for Respondent. 


193 September 17, 1956 
INITIAL DECISION 


By William L. Pack, Hearing Examiner. 

William H. Smith, for the Commission; 

William Simon, Washington, D. C., and 

House, Grossman, Vorhaus & Hemley, New York, New 
York, by David Vorhaus, for the Respondent. 


1. The complaint in this case charges the respondent, a 
manufacturer of dress patterns, with discriminating among 
its customers in the granting or supplying of certain serv- 
ices and facilities. The complaint is in two counts, Count I 
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charging that certain alleged discriminations are violative 
of Section 5 of the Federal Trade Commission Act; and 
Count IT charging that other alleged discriminations are 
violative of Section 2(e) of the Clayton Act, as amended 
by the Robinson-Patman Act. Upon the conclusion of the 
reception of evidence in support of the complaint, respond- 
ent filed a motion seeking dismissal of the complaint for 
failure of proof. After hearing oral argument on the mo- 
tion, the hearing examiner granted the motion as to Count 
I and dismissed the complaint as to that count, but denied 
the motion as to Count IT (Tr. 1020-1032). 


194 2. Subsequently, at the request of counsel for re- 

spondent, a conference was held by the hearing exam- 
iner with counsel for both parties (Tr. 1040-1057). Upon 
ascertaining the views of the examiner with respect to the 
availability of cost justification as a defense to a proceeding 
under Section 2(e) of the Clayton Act, counsel for respond- 
ent elected to offer no evidence and rested their case insofar 
as Count II of the complaint was concerned, Count I having 
already been dismissed. As the case had been argued at 
length by counsel on the motion to dismiss, and as the 
examiner had at that time expressed his views on the sev- 
eral issues, counsel for both parties elected not to submit 
proposed findings and conclusions. The case is now before 
the hearing examiner for final consideration. 


3. Respondent is one of the largest manufacturers and 
distributors of dress patterns in the United States. It is a 
corporation organized under the laws of the State of New 
York, with its principal office and place of business at 200 
Madison Avenue, New York, New York. There is no ques- 
tion as to the interstate character of its business; it sells its 
patterns throughout the United States. The patterns are 
in the low or medium price field, usually retailing at 25¢, 
35¢ and 50¢. The company has been a pioneer in the distri- 
bution of patterns through the large 5 and 10 cent store 
chains, such as the F. W. Woolworth Company and the 
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S. S. Kresge Company. The complaint charges discrimi- 
nation by respondent in favor of its larger customers, pri- 
marily the large 5 and 10 cent store chains (for convenience 
frequently referred to hereinafter as ‘‘10¢ stores’’), in that 
respondent supplies to the 10¢ stores services and facilities 
not available to respondent’s smaller customers, usually 
fabric or ‘‘yard goods’’ shops. Prices as such are not 
involved; respondent sells to all customers at 60 percent 
of the labeled retail price. And the patterns usually are 
retailed both by the 10¢ stores and the smaller stores at the 
labeled prices. 


4. The discriminations charged in Count I of the com- 
plaint as violative of the Federal Trade Commission Act 
are (for brevity some of the charges in the complaint have 
been consolidated) : 


(a) That respondent extends to the 10¢ stores the 
privilege of obtaining their stocks of patterns under 
195 an arrangement known as a ‘‘standing debit’’, while 
denying this privilege to the smaller stores. Under 
this arrangement the 10¢ stores do not pay for the original 
inventory; it remains the property of respondent. As to 
the smaller stores, the standing debit appears to be a mat- 
ter of negotiation. While some of the smaller stores receive 
no standing debit, being required to pay for their inven- 
tories in full, others who do a more substantial volume of 
business do receive a standing debit covering a portion of 
the inventory, as for example, one-half or one-third. As 
indicated, the standing debit arrangement relates only to 
the original stock or inventory. It has nothing to do with 
reorders of patterns; all customers alike pay for these. 


(b) That respondent requires its smaller customers to 
enter into contracts for the purchase of its patterns over 
a period of five years, while some of the larger customers 
are accorded contracts covering a period of only one year; 
and that the two types of contracts differ in other respects 
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(as to assignment, removal of goods to other premises, 
etc.) which are more favorable to the larger customer. 


(c) That respondent’s contracts with its smaller custom- 
ers provide for the purchase by such customers of a desig- 
nated number of respondent’s ‘‘Monthly Previews’’, while 
no such requirement is made of the larger customers. These 
previews depict new styles, fabrics, etc. They may be im- 
printed with the store’s name if desired. They are used 
by the stores for advertising purposes, being handed to the 
customer while she is in the store or inserted in packages 
containing purchases made at the store. 


(d) That respondent pays transportation charges on 
shipments of patterns to certain of its larger customers, 
while requiring its smaller customers to pay such charges. 


5. The discriminations charged in Count II of the com- 
plaint as violative of Section 2(e) of the Clayton Act are: 


(a) That respondent supplies its monthly counter cata- 


logs to its larger customers free, while charging its smaller 
customers for the catalogs. The price of the catalogs is 
$1.65 or $2.00 each, depending upon the type of binding. 
The catalog includes all of respondent’s patterns and is 
essential to the retail sale of the patterns. 


196 (b) That respondent supplies free to its larger 

customers cabinets and other equipment used in the 
storing and display of its patterns, while requiring its small- 
er customers to purchase or rent such equipment. 


6. The record establishes that respondent’s contracts 
with its customers do differ in substantially the respects 
referred to above. Respondent’s principal defense to the 
proceeding is that there is an absence of competition be- 
tween the 10¢ stores on the one hand and the smaller stores, 
such as yard goods stores, on the.other. It is quite true 
that stores in the two groups approach the sale of patterns 
from widely different viewpoints, and that their methods 
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of selling the patterns also differ substantially. With the 
10¢ store, patterns are handled as any other item of mer- 
chandise; that is, patterns must stand on their own feet 
and show a profit, otherwise the store will not handle them. 
The patterns are usually kept in a cabinet under the coun- 
ter, and about the only thing the prospective customer sees 
is the catalog, which is allowed a small space on the coun- 
ter. No use is made of respondent’s monthly fashion pre- 
views or any other advertising material. 


7. The situation is quite different with the yard goods 
store. Usually it does not make any profit on patterns, nor 
does it expect to do so. It handles patterns to promote the 
sale of fabrics and because its customers expect this serv- 
ice. The patterns, catalog, fashion previews and other ad- 
vertising material are prominently displayed and the cus- 
tomer is invited to sit and browse through the material, 
all in order to promote fabric sales. 


8. Despite these differences between the approach and 
methods of the two kinds of stores, it is concluded that the 
two are in competition in the sale of respondent’s patterns. 
It is difficult to say that two stores in the same shopping 
area, possibly side by side, are not in competition when they 
are selling the same article at the same price to essentially 
the same segment of the public. Also rejected is respond- 
ent’s contention that patterns are not a ‘‘commodity’’ with- 
in the meaning of Section 2(e) of the Clayton Act. 


9. It therefore seems clear that a case had been estab- 
lished under Count II of the complaint. The catalogs sup- 
plied the two groups of stores are identical. While the 

cabinets differ materially in design and appearance, 
197 the fact remains that they serve essentially the same 

purpose—as a storage place for the patterns pend- 
ing their sale to the public. 


10. True, there is no showing of competitive injury. But 
this, as the examiner understands, is not required in a 
proceeding under Section 2(e). Given the element of juris- 
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diction, it appears that a prima facie case is established 
when it is shown that a seller is supplying to one customer 
facilities for use in the resale of the seller’s products, and 
not supplying such facilities to the competitor of the fa- 
vored customer on proportionally equal terms. In short, 
| Section 2(e) appears to be a per se statute, requiring no 
proof of competitive injury. 


11. The situation is quite different with respect to Count 
I of the complaint, which is based on the Federal Trade 
' Commission Act. Here it is not sufficient to show discrimi- 
nations among competing customers. Competitive injury 
- must also be shown—not necessarily actual injury but at 
least facts which give rise to a reasonable inference of 
probable injury. In this respect the present count seems 
| analagous to a proceeding under Section 2(a) of the Clay- 
ton Act. It is conceded by the Government that no com- 
_ petitive injury has been shown in the ‘‘primary’’ line, that 
is, competition between respondent and other pattern manu- 
facturers. There remains then the question whether in- 


jury to competition among respondent’s customers has been 
established. 


12. If there is proof of such injury, it must be found in 
the testimony of six witnesses, practically all of whom are 
proprietors of small yard goods stores. Two of the wit- 
nesses operate or formerly operated stores in New Haven, 
Connecticut, while the remaining four operate stores in the 
Washington, D. C., Metropolitan Area. In substance, the 
attitude of the witnesses appears to be that while they 
would like to be on even terms with the 10¢ stores with 
respect to the several matters referred to in the complaint, 
they do not regard the matters as of any particular im- 
portance. They emphasize that they handle patterns only 
to sell fabrics and because their customers expect the serv- 
ice. None of the witnesses regards the competition of the 
10¢ stores in the sale of patterns as of any real consequence. 
In fact, two of the witnesses did not regard themselves as 
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being in competition with the 10¢ stores at all. While these 
two expressions of opinion are, of course, not conclusive on 

the fundamental question of the existence of compe- 
198 _ tition, they serve to emphasize the apparent feeling 

of all of the witnesses that they are sustaining no 
substantial competitive injury as a result of the more 
favorable treatment accorded the 10¢ stores. The record 
seems clearly to be without any substantial evidence war- 
ranting a finding of injury to competition. 


13. It is therefore concluded that Count I of the com- 
plaint has not been sustained. It is further concluded that 
Count IT has been sustained and that the practices therein 
set forth are violative of Section 2(e) of the Clayton Act, 
as amended by the Robinson-Patman Act. 


ORDER 


It is ordered that the respondent, Simplicity Pattern 
Company, Inc., a corporation, and its officers, agents, rep- 
resentatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for 
sale, sale or distribution of dress patterns in commerce, as 
‘““commerce’’ is defined in the Clayton Act, do forthwith 
cease and desist from: 


Contracting to furnish or furnishing to any of re- 
spondent’s customers counter catalogs, cabinets or 
other equipment or facilities connected with the han- 
dling, sale or offering for sale of respondent’s patterns, 
unless such catalogs, cabinets or other equipment or 
facilities are available on proportionally equal terms 
to all customers competing with such favored cus- 
tomers in the sale of respondent’s patterns. 


199 Ir 1s FURTHER ORDERED that Count I of the complaint 
be, and it hereby is, dismissed. 


Wuuum L. Pack, 
Hearing Examiner. 


September 17, 1956. 
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EXCERPTS FROM PETITIONER’S APPEAL BRIEF TO THE FED- 
ERAL TRADE COMMISSION FROM THE INITIAL DECISION 
OF THE HEARING EXAMINER. 
248 Count II of the complaint alleges certain discrim- 
inations by respondent in violation of Section 2(e) 
of the Clayton Act, as amended by the Robinson-Patman 
Act, among the same customers involved in the allegations 
of Count I. This count challenges discriminations in favor 
of respondent’s ‘‘larger’’ and against its ‘‘smaller’’ cus- 
tomers in the offering of allegedly unequal services and 
facilities connected with the resale of respondent’s pat- 
terns. No allegations of competitive injury were made nor 
proof offered, the complaint proceeding on a construction 
of subsection 2(e) as a per se statute. 


The Hearing Examiner so construed Count II. He held 
that absence of competitive injury was immaterial, a vio- 
lation of subsection 2(e) being made out on proof of 
unequal treatment to respondent’s customers. Respond- 
ent’s appeal from the Hearing Examiner’s Initial Decision 
on Count II is dealt with elsewhere. 


270 The cabinets have no real relationship to the ‘‘han- 
dling, sale, or offering for sale, of such’’ patterns; for they 
are merely a means of storing patterns which could equally 
well be stored on shelves or in fiberboard boxes. There is 
no evidence that any of the so-called ‘‘smaller independ- 
ents’? would have accepted these tin boxes; the inferences 
are all to the contrary. 

Catalogs, admittedly, stand on a different basis than 
cabinets as they are used in the resale of the pattern. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
In the Matter of 
Smpticiry Parrern Company, Ino., a corporation. 
Docket No. 6221 


Commissioners: John W. Gwynne, Chairman, Robert T. 
Secrest, Sigurd Anderson, William C. Kern, Edward T. 
Tait. 


Final Order 


This matter having come on for hearing upon the cross- 
appeals of counsel supporting the complaint and of re- 
spondent from the hearing examiner’s initial decision and 
upon the briefs and oral argument of counsel in support 
thereof and in opposition thereto; and 


The Commission having rendered its decision denying 
both appeals and adopting the findings, conclusions, and 
order contained in the initial decision: 


Ir Is Onperep that respondent, Simplicity Pattern Com- 
pany, Inc., shall, within sixty (60) days after service upon 
it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which 
it has complied with the order contained in the initial 
decision. 

By the Commission. 

Roszzr M. Pagrisx, 
Robert M. Parrish, 
Secretary. 


Issuep: March 13, 1957 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
In the Matter of 
Smmpuiciry Parrern Company, Ino., a corporation. 
Docket No. 6221 


Commissioners: John W. Gwynne, Chairman, Robert T. 
- Secrest, Sigurd Anderson, William ©. Kern, Edward T. 
Tait. 


On Cross-Appeals From Initial Decision 


By Anderson, Commissioner: 


This matter has come on for hearing upon the cross- 
appeals of counsel supporting the complaint and of re- 
spondent from the hearing examiner’s initial decision filed 
September 17, 1956. Counsel supporting the complaint 
appeals from the dismissal of Count I of the complaint, 
and respondent appeals in effect from the order to cease 
and desist contained in the initial decision prohibiting the 
practices alleged in Count II of the complaint. 


Count I of the complaint charges in essence that cer- 
tain acts and practices engaged in by the respondent are 
unfair methods of competition and constitute violations 
of Section 5 of the Federal Trade Commission Act. The 
acts and practices alleged involve the granting of various 
benefits to some customers, while not according the same 
benefits to other competing customers. Count II charges 
that other alleged differences in treatment among cus- 
tomers violate Section 2(e) of the Clayton Act, as amended 
by the Robinson-Patman Act. 


Respondent, Simplicity Pattern Company, Inc., a cor- 
poration, is engaged in the manufacture and sale of pat- 
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terns for use in the home making of women’s and girls’ 
clothing. It is one of the largest manufacturers and dis- 
tributors of dress patterns in the United States. Respond- 
ent’s manner of distribution is through retail stores. Its 
customers include large 5 and 10 cents store chains, such 
as the F. W. Woolworth Company and the S. S. Kresge 
Company (hereinafter referred to as 10¢ stores), depart- 
ment stores, mail order houses, and smaller customers 
which are classed as fabric or ‘‘yard goods’’ shops. 


This matter in general is concerned with the granting 
or supplying by respondent of certain services, facilities 
and preferential terms to large 10¢ stores while not accord- 
ing the same treatment to smaller customers such as fabric 
shops. The favored 10¢ stores, however, sell patterns on 
a somewhat different basis than the fabric shops. In the 
10¢ stores the pattern is just another item of merchandise 
which must be independently profitable, whereas in the 
fabric shop the pattern is sold as a service or accommoda- 
tion even at a loss with the expectation of a fabric sale. 
Ten cent stores generally do not deal in fabrics. Both 
groups of stores, it appears, sell the patterns at the labeled 
retail prices which are usually 25¢, 35¢ and 50¢. 


The principal differences in respondent’s contracts with 
its customers as alleged in Count I might be summarized 
as follows: 


(a) Respondent extends to some customers, including 
large 10¢ stores, the privilege of obtaining their stocks 
of patterns through an arrangement known as a ‘‘stand- 
ing debit’’, under which they do not pay for original in- 
ventories, while denying this privilege in whole or in part 
to smaller customers. 


(b) Respondent requires smaller customers to enter into 
a five-year contract for the purchase of patterns, as against 
a one-year contract accorded some larger customers. 
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(c) Smaller customers are required to purchase respond- 
ent’s ‘‘Monthly Previews’’, used for advertising purposes, 
while no such requirement is made of larger customers 
such as 10¢ stores. 


(d) Respondent pays transportation charges on ship- 
ments of patterns to certain larger customers, while re- 
quiring smaller customers to pay such charges. 


The differences as alleged under Count II are substan- 
tially as follows: 


(a) The supplying of monthly counter catalogs free to 
larger customers, principally 10¢ stores, while charging 
smaller customers for such catalogs. 


(b) Supplying free to its larger customers cabinets and 
other equipment used in the storing and display of pat- 
terns, while requiring smaller customers to purchase or 
rent such equipment. 


AppEeaL OF CoUNSEL SUPPORTING THE COMPLAINT 


The hearing examiner, on the conclusion of the recep- 
tion of evidence in support of the complaint, dismissed, 
upon respondent’s motion, Count I of the complaint for 
failure of proof. In his initial decision he concluded that 
the allegations in Count I had not been sustained and in- 
cluded an order dismissing the Count, stating that the 
record was without any substantial evidence warranting 
a finding of injury to competition. Counsel supporting 
the complaint does not take issue with the examiner’s view 
as to the showing required in respect to injury to com- 
petition, that there must at least be facts which give rise 
to a reasonable inference of probable injury, but he does 
contend that there was error in the failure to find that 
the requirement on proof had been met. The substance 
of the argument made seems to be that the total values 
of the preferences granted to the 10¢ stores were of such 
substantial percentages of purchases that they create a 
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presumption of adverse competitive effect. It is contended 
that the type of discrimination shown prevents the in- 
dependent businessman from competing with the 10¢ stores 
on a fair basis, as established by the evidence that the 
favored customers made a profit in the sale of respondent’s 
products while the independents, the fabric shops, lost 
money on such sales. 


As appealing as this argument may be, it is clear that 
under the circumstances the mere showing of certain dis- 
criminations among customers is not enough. The fact 
that the 10¢ stores profited from pattern sales while fabric 
shops did not is not itself determinative of the question, 
particularly in the absence of evidence that the desire or 
incentive of any fabric shop to compete with the 10¢ stores 
in the sale of patterns has been diminished or affected 
in any respect. While the contractual differences shown 
may be of such a nature as to enable 10¢ stores, if they 
should choose to do so, to lower their prices or to other- 
wise divert trade from the smaller stores, there is no in- 
dication in the record that this has happened or that it is 
likely to happen, and no other sufficient evidence to show 
an adverse competitive effect on respondent’s competitors 
or among its customers. Under such circumstances we 
must conclude that the allegations in Count I have not 
been sustained and that the hearing examiner correctly 
disposed of this issue by dismissing the Count. 


This conclusion is based on the failure of proof and 
nothing more. In so deciding the question, the Commis- 
sion is not giving its stamp of approval to the practices 
involved. The record clearly shows that respondent’s 
practices result in substantial discriminations between dif- 
ferent classes of customers. Under many usual circum- 
stances there would be no doubt about the unfairness of 
such a method of competition. Certainly injury could be 
found, for example, if the evidence were to show that dis- 
criminations between groups of customers resulted in, or 
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would probably result in, diversion of trade to a favored 
group. The effect could be the same even though the cus- 
tomers discriminated against are large department stores 
or other large customers. We can render a decision in 
this matter, however, only on the basis of the facts before 
us, and since the record does not sustain the allegations, 
we must for that reason concur in the dismissal of Count I. 


RESPONDENT’s APPEAL 


As above indicated, Count IT of the complaint charges 
respondent with violating Section 2(e) of the Clayton Act, 
as amended. The hearing examiner having found that the 
allegations in the Count were sustained issued an order 
to cease and desist the practices set forth therein, from 
which respondent appeals. 


Respondent argues principally that 2(e) should be read 
inconjunction with other subsections of Section 2 so as 
to permit the introduction of evidence relating to cost 
justification which is provided for in 2(a). We cannot 
concur in this argument. ‘‘Congress validly made the de- 
sion that conduct coming within the more definite stand- 
ard of (e) was unlawful. We see no reason why the 
limitations contained in (a), or their equivalent, should 
be read into (e).’? Elizabeth Arden, Inc., et al. v. Federal 
Trade Commission, 156 F. 2d 132. 


Respondent also contends that the evidence compels the 
conclusion that there is no realistic or meaningful com- 
petition between the 10¢ stores and the smaller independ- 
ent stores since the former sell patterns on their own for 
a profit, whereas the latter do not intend to make a profit 
on patterns but sell them as a necessary incident to the 
sale of fabrics. Considering the circumstances appear- 
ing in the record, this argument is not wholly without 
merit, but we agree with the examiner’s conclusion that 
the two kinds of stores are in competition in the sale of 
respondent’s patterns. An element of rivalry exists in 
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spite of the fact that the fabric shops sell the product 
primarily as an accommodation. It appears that they may 
not profit dollarwise in the sale of patterns alone, but 
they recognize the value of such business for attracting 
customers who may purchase other goods. The two kinds 
of stores are vying for the same particular markets what- 
ever their motives may be. In our opinion this sufficiently 
discloses the presence of competition between them. 


Respondent asserts, in addition, that the cabinets have 
no real relationship, as the statute provides, to the ‘‘handl- 
ing, sale, or offering for sale of such’’ patterns, and that 
dress patterns are not a commodity within the meaning of 
Section 2(e). There appears to be no merit in either of 
these contentions or various other arguments made by 
respondent, and each is rejected. 

The appeals of both counsel supporting the complaint 
and respondent are denied and the findings, conclusions 
and order contained in the initial decision are adopted as 
those of the Commission. 


March 13, 1957 


38 


298 MEYER CASHER 


was thereupon called as a witness for the Commis- 
sion, and having been first duly sworn, testified as follows: 
Hearing Examiner Pack: Let the record show that Mr. 
Meyer Casher has taken the stand as a witness, having 
been subpoenaed by counsel supporting the complaint. 
You may proceed, Mr. Smith. 


Drmect ExaMINaTION 
By Mr. Smith: 


Q. What is your full name, Mr. Casher? A. Meyer 
Casher. 

Q. Where do you live? A. 164 Legion Avenue, New 
Haven, Connecticut. 

Q. Are you in business in New Haven? A. Yes, sir. 

Q. Does your business have a trade name? A. Yes, I 
have. The Cotton Store. 


302 Q. Mr. Casher, what size inventory of patterns— 

when I say ‘‘patterns,’’ I mean of the Simplicity 
Pattern Company—have you been maintaining? A. I 
don’t know exactly. Between $400 and $600. 

Q. How do you pay for those patterns? A. Monthly. 

Q. About how much a month does that run you? A. 
Well, they are never the same. About $100 a month. Maybe 
a little more, maybe a little less than $100 a month. 

Q. Do you pay the Simplicity people for those patterns? 
A. Yes, I do. 

Q. You don’t get any credit from them, do you? 
303 <A. Yes, we do get credit from them. When we send 
them back. 

Q. I am speaking of credit for payments. A. No. We 
pay by the month. 

Q. You don’t ask for credit on the payments? That is, 
you pay every month and you do not ask for credit? A. 
Well, sometimes I run behind. Bills are supposed to be paid 
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on the 10th of the month and just sometimes I haven’t got 
the money and I just can’t pay it. 

Q. Do they charge you any interest if you don’t pay? 
A. No. They are very nice about that. 

Q. How long have you usually asked them to indulge? 
A. About a week or ten days. 

Q. Not over a week or ten days? A. Maybe fifteen days. 
I don’t know exactly. Sometimes, which happens many, 
many times, I haven’t got any money, and I can’t issue 
checks. 

Q. Would you say 15 days is about the most you have 
asked for? A. Yes. 

Q. When you get these patterns, who pays transportation 
on them: you or the Simplicity people? A. I do. 

Q. Do you know about what your transportation amounts 

to, whether it is freight or postage? A. Parcel Post. 
304 Q. Do you know about what your postage bill is? 

A. We order patterns according to what we sell and 
then we refill them, re-order them. 

Q. Can you estimate about what that runs a month? A. 
I would be just guessing. I don’t know exactly. Sometimes 
we sell more and sometimes we sell less. 

Mr. Simon: I think we would object to a ‘‘just guess- 
ing.’ 

Hearing Examiner Pack: This has to do with the trans- 
portation cost, Mr. Smith? 

Mr. Smith: Yes. 

Hearing Examiner Pack: I believe the witness stated 
the packages come by parcel post and you now are under- 
taking to inquire about what the transportation cost is 
usually? 

Mr. Smith: Yes. 

Hearing Examiner Pack: Mr. Casher, objection has been 
made by counsel for the company. He does not want you 
to speculate. We appreciate that you may not be able to 
give the figure exactly, but we would like to have it as 
nearly accurate as you can make it. In other words, an 
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approximation; not a mere guess, but a statement as to 
the approximate amount. 
Does that serve your purpose, Mr. Simon? 
Mr. Simon: I appreciate he can’t give the exact amount. 
He said a moment ago that he couldn’t say what it 
305 was. He said he could just guess. 
Hearing Examiner Pack: I think that has been 
made clear to Mr. Casher now. We do not want just a 
guess, but a reasonably accurate statement. 
Mr. Simon: If he is able to do so. 
Hearing Examiner Pack: Yes. Of course, if he does 
know, he can just state. 
Can you tell us approximately what the transportation 
cost is? 
The Witness: About between four dollars to six dollars 
a month. I get one big shipment every month—not every 
month—well, I get a box full. I don’t know how much it 
runs into. Then we get small amounts as we sell them: 
27 cents, 35 cents, 43 cents—small amounts like that. Some- 
times we get it once a week, sometimes twice a week. Some- 
times we get them once every ten days. When they accumu- 
late, we send the orders in and they ship it out to us. 
Hearing Examiner Pack: You mentioned the amounts 
27 cents and 43 cents. You are speaking of parcel post 
charges, is that right? 
The Witness: Yes, sir. 
Hearing Examiner Pack: And your best estimate is that 
it probably runs between $4 and $6 a month? 
The Witness: Yes, something like that. I don’t know 
exactly. I couldn’t tell you unless I check the books. 


306 By Mr. Smith: 4 


Q. Mr. Casher, speaking of transportation, you 
had to have an initial inventory to start this pattern busi- 
ness in your store, didn’t you? A. Yes, sir. 

Q. Who paid transportation charges on that? A. We 
did. I did. 
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Q. You did? A. Yes, sir. 

Q. Your initial inventory amounted to about how much? 
A. Well, when I first started with them several years back, 
maybe six, seven years ago, it was maybe $250 or $300. I 
don’t know exactly. Between $250 and $300. Then I kept 
adding on and adding on. 

Q. And you paid the transportation charges on your 
initial inventory? A. Well, that was quite some time ago. 
That was about eight years ago. I wouldn’t remember. I 
don’t remember. I paid freight for the cabinet, I know that. 
I don’t remember how the first order came in, when I first 
started to do business with them, if they came prepaid or 
collect. 

Q. This contract you have here, which is Commission’s 
Exhibit 1, is a renewal of a former contract, is that right? 
A. Yes. I did sign a new contract since that time. 

Q. How long have you been doing business with 
307 Simplicity? A. About eight years. 

Q. Then they should know whether or not they 
paid transportation charges on your initial stock? A. 
Maybe they do. I don’t remember. 

Q. I say, they should know. A. I know the cabinet came 
from Niles, Michigan. 

Q. We are speaking about patterns now. Do you have 
any recollection of ever getting any patterns, either the 
initial stock or reorders, prepaid? A. When they first 
started to do business with me, they came prepaid, yes, sir. 

Q. They did? A. Yes. 

Q. Do you remember what year that was? A. No, I don’t. 

Q. Mr. Casher, before I get too far involved in this con- 
tract, I would like to ask you something about the nature 
of your business. What size store do you operate in New 
Haven? A. What do you mean? 

Q. What size store is it? What size business do you do? 
Is it a large store or a small store? <A. It isn’t small and 
it isn’t large. Fairly good size, I think. You mean the 
length or the width or the amount of business we do? 








42 


Q. I mean the size, the amount of the business you 
308 do. A. I do around $50,000 a year. 

Q. What kind of store do you run? Is it a small 
department store? A. Like a small general dry goods 


store. 
2 * * 2 2 td 


| 313 Q. What did you write them about in regard to the 
previews? A. I asked them to cut my order on the 
previews, that I am getting too many previews, which I 
have no use for. 
Q. Did you tell them how many you thought you couldn’t 


| use? <A. I could use a hundred. 
— 314 Q. What did they do? A. Nothing. 

| Q. Have they been continuously sending them to 
- you? A. I am still getting three hundred a month. 

Mr. Simon: Can we fix the date of this letter, whether it 
was before the contract or after the contract? 

Hearing Examiner Pack: Will you try to do that, Mr. 
Smith? 

By Mr. Smith: 

Q. Do you know, Mr. Casher, about when you wrote the 
letter? A. I don’t know offhand right now exactly, but it 
has been quite some time. 

Hearing Examiner Pack: So far as you know, Mr. Cash- 
er, was it before or after the contract, Exhibit No. 1, was 
signed? 

The Witness: I think so, after the contract was signed. 
By Mr. Smith: 

Q. After? A. After the contract was signed. 

Q. Mr. Casher, this contract here, Commission’s Exhibit 
No. 1, requires you, on the reverse side, to purchase a 
monthly catalog each month, January through December. 
That has been going on since the contract was signed, 

hasn’t it? A. Yes. 
315 Q. What do you pay for the catalogs? A. I think 
it is $2 a month. 

Q. What do you pay for the previews? A. A dollar and 
a quarter a hundred. 
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Q. Down here, under the caption ‘‘Pattern Cabinets and 
Equipment,’’ it says, ‘‘1 No. 525CY, Five Drawer Floor 
Cabinet, capacity 3000 patterns, $150.00 each.’’ Did you 
order that? A. Yes, when I first got the patterns. 

Q. Do you pay transportation on catalogs that you buy, 
or do they send you them prepaid? A. Yes, I do pay the 
transportation. 

Q. How do they send them to you: parcel post collect? 
A. Parcel post. No. They prepay it and then they bill it 
to me. 

Q. That’s on the catalogs? A. The catalog comes in 
with the patterns. 

Q. Sir? A. The catalog comes in with the patterns, at 
the same time. 

Q. The catalog comes in with the patterns, at the same 
time? A. Yes, sir. 

Q. They are all shipped together? A. Yes. They come 
in a carton. 

Q. So you pay transportation, then, on both the patterns 

and the catalog? A. Yes, I do. 
316 Q. Getting back to this pattern cabinet—— A. I 
pay $15 a year for the use of the cabinet, but the 
cabinet is not mine. It is owned by Simplicity Pattern Com- 
pany. 

Q. When you get through with it, you will have to return 

it to them? A. Yes, I will. 


317 Q. Mr. Casher, do you sell patterns in your store? 
318 A. Yes, I do. 

Q. You have competitors in the pattern business, 
do you not? A. Yes. 

Q. Among the so-called Five & Ten Cent Store chains, 
do you have any competitors in the sale of patterns in New 
Haven? A. They sell them, as well as I do. 

Mr. Simon: If your Honor please, I think he ought to 
fix the area he is talking about. 
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Mr. Smith: I will get to that in just a second. I will fix 
the area and the street. 
By Mr. Smith: 
Q. Will you first name the particular Five & Ten Cent 
Stores? A. Woolworth and Kresge. 
| Q. Are they located on the same street as your store is? 
A. No. 
Q. What street is your store located on? A. My store is 
164 Legion Avenue. 
Q. Where is Woolworth’s? A. Chapel Street 
Q. How far is that from your store? A. Well, I should 
say about 15 minutes walking distance. 
Q. How many blocks? A. I should say about twenty 
blocks, anyway. 
Q. And this is New Haven? A. Yes. 
' 319 Q. Are there more than one Woolworth store in 
New Haven? <A. There is only one Woolworth store 
in New Haven. 
_ Q. Is it quite a large store? A. Yes, sir. 
Q. How big a city is New Haven? A. About 200,000. 
Q. How far is Kresge’s from your store? A. The same 
distance, like from my store to Woolworth’s. 
Q. Does Kresge have a large store? A. Yes, they do. 
Yes, sir. 
Q. You say they are in competition with your store in 
the sale of patterns? 
Mr. Simon: I object to that as a conclusion. 
The Witness: They are not my competitors, but they 
sell patterns. 
Mr. Simon: I withdraw the objection. 
The Witness: I don’t know if they sell patterns, but I 
am quite away from them. I don’t know if they do sell. 
| Maybe they do and maybe they don’t. I don’t know. I don’t 
go into chain stores. Grant sells patterns, too. 
Hearing Examiner Pack: In order that the record may 
be entirely clear with respect to the objection, I believe 
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your statement was that you withdrew the objection, Mr. 
Simon? 
Mr. Simon: Yes. 


By Mr. Smith: 


320 How far is W. T. Grant from your store? A. 
About 20-21 blocks, but they are on the next block 
from Woolworth’s. 

Q. Is that your testimony, that you have never been in 
those stores? A. I know where they are, but I don’t go 
into them. 

Q. You don’t know what they sell? A. I know they sell 
everything down there. 

Q. Do you know whether they sell patterns or not? A. I 
know they have two different kinds of patterns that I 
haven’t got. 

Q. Do you know whether or not they sell Simplicity pat- 
terns? A. I don’t know. I couldn’t say. I couldn’t say no, 
but I know they sell patterns, but I don’t know whose make. 

Q. Do they sell any other merchandise that your store 
sells? A. Yes, they do, a lot of it. 

Q. Do you consider them your competitors? A. Yes, and 
they are tough competitors. I can’t compete with W. T. 
Grant. It is impossible. 

Q. What about Woolworth? A. Well, Woolworth car- 
ries some things, but they don’t carry some things I sell. 

Q. They sell a lot of things you don’t sell, too? A. Yes, 
@ lot of things I don’t sell, and they carry a lot of things 

I do sell. 
321 Q. What I am trying to find out is whether or not 
Woolworth’s, assuming that they do sell patterns, 
would be in competition with your store in the sale of 
patterns? A. No. 

Q. You don’t think they are? A. I don’t think so. 

Q. Why? A. Because I have a trade there. Woolworth’s 
doesn’t sell piece goods but they sell patterns, I think. 
They used to carry piece goods, but they cut out a lot of it, 
but they do sell patterns. I think they do. 
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Q. I am not speaking of piece goods, I am speaking of 
the sale of patterns. A. Yes. They used to sell both, and 
you asked me if they carry the same thing I do. 

Q. I am not speaking of piece goods. What I am trying 
to find out is, whether or not Woolworth’s sale of patterns 
is in competition with you? A. No, no. 

Q. You say that is because of the distance from you? A. 
Yes, and the chain stores, they close at six o’clock, and I 
have a lot of people that come to me after six o’clock to buy 
patterns, because it is a working class of people that I have 
and they can’t go down and they come to me to buy patterns. 

Q. For that reason you say Woolworth is not in 
322 competition with you because they close at six o’clock 
and are too far a distance? A. That’s right. 

Mr. Simon: He also added a third, that they didn’t sell 
piece goods. 

Mr. Smith: I am not speaking of piece goods. There is 
no piece goods involved in this case. 

Mr. Simon: Now, Mr. Smith—— 

Mr. Smith: I am going by the pleadings. 

The Witness: The only one who buys a pattern is a 
woman who sews. The woman who doesn’t sew has no use 
for a pattern, and she has to have a pattern to know how 
much cloth to buy, and the women will not buy piece goods 
without a pattern, and in the back of the pattern it tells 
you how much cloth to buy, a certain amount of cloth and 
what width. 

By Mr. Smith: 

Q. Does Woolworth sell piece goods? A. They used to. 

Q. How long ago? A. I think last year they cut it out. 

Q. Last year? A. Yes, sir. 

Q. What part of last year? A. Well, I think in October 

they gave it up. 
323 Q. October 53? A. 1953, yes, sir. 
Q. What about the situation prior and during the 
time they sold piece goods? A. Then they sold patterns. 

Q. You mean they don’t sell patterns now? A. I don’t 

know if they do or not. 
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Q. You say they sold piece goods up until October 1953? 
A. Yes. They gave up the piece goods, but I don’t know 
if they continued with patterns in New Haven or not. I 
don’t know. 

Q. Up to October 1953, they sold patterns and piece 
goods—that is, Woolworth’s? <A. Yes. 

Q. Up to October 1953 was Woolworth’s in competition 
with you in the sale of patterns? A. No, they weren’t. 

Q. Why? A. What do you mean ‘‘competition?’’ They 
sell patterns the same as I do. Maybe they sell more than 
I do because they have more traffic than I do. 

Q. Do you know what competition means? A. You mean 
undersell me? 

Q. No, I am not speaking of underselling you. What I 
mean by competition is whether or not your store and 

Woolworth’s are in the market to try to get custom- 
324 ers, the same customers in their store that buys—— 

A. No. Woolworth is quite a way from me and I am 
quite a way from them. 

Q. You and Woolworth try to sell the same things to the 
same people? A. No, I don’t think so. When a woman goes 
into Kresge’s or to Woolworth’s, maybe she comes into my 
store. I have things that Woolworth doesn’t carry, and 
Woolworth carries things that I haven’t got. 

Q. Let’s get down to patterns and piece goods up until 
1953. A. She may buy a pattern from me but she wouldn’t 
buy it off Woolworth’s, because when she sees she buys a 
pattern, she may buy cloth. 

Q. But Woolworth was selling cloth prior to October 
‘1953? A. I know. They did that at one time, but I don’t 
know now. 

Q. Iam speaking now of the time they did sell it. A. Yes. 

Q. At the time Woolworth did sell patterns, did you 
compete in the same trade? A. I don’ know. I was selling 
patterns right along. Do you understand what I mean? 
Maybe I am wrong. Maybe I don’t understand what you 
mean. 
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Q. Do you know what competition means? A.I do, 
yes, but we don’t cut prices on patterns. 
325 Q. You—what? A. We don’t cut prices on pat- 
terns. When a woman—— 

Mr. Smith: Judge, can you explain to the witness—— 

Hearing Examiner Pack: Finish your statement. 

The Witness: When a woman comes in to buy a pattern 
from me, I don’t think I go into competition with Wool- 
worth’s. Sometimes a woman comes downtown and she looks 
at a pattern in Woolworth. She may buy a battern there 
and she may come in and buy the cloth off me. Do you under- 
stand what I mean? That’s what I mean. 

By Mr. Smith: 

Q. That is speculation, but I am speaking of competi- 
tion—— 

Mr. Simon: Mr. Smith, aren’t you asking him to specu- 
late? 

Mr. Smith: I am asking him whether or not he is in 
competition. 

The Witness: I don’t think I am. 

Mr. Smith: All right. You don’t think so. We will let 
it go at that. 

Do you have an objection, Mr. Simon, if Mr. Horne con- 
tinues the examination? 

Mr. Simon: No. 

By Mr. Horne: 

Q. Mr. Casher, of the patterns that come to you, do they 

have any label price printed on the envelope? A. Yes, 
they do. 

326 Q. And that is the price you sell at retail? A. Yes, 
sir. 

Q. Those patterns cost you 60% of that price, according 
to this contract, is that true? A. Yes, they do. 

Q. You stated, I believe, that you sell approximately $100 
worth a month? A. Yes, I do. 

Q. That’s the retail price? A. No. That is the whole- 
sale price. 

Q. You have to pay Simplicity $100 a month? A. Yes. 
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Q. And if you would sell them at a retail price, that 
would be something over $100 that you receive from the 
consumer? A. Yes, that is right. 

Q. It costs you, I believe you said, $1.25 a hundred for 
previews, and you call them ‘‘fashions’’? <A. Yes. 

Q. You get three hundred of them, so that means you 
pay $3.75 a month? A. Yes. 

Q. You stated, I believe, that your transportation charges 
are between $4 and $6 a month? A. Yes. 

Q. You buy a catalog a month, which runs you $2, 
327 did you say? A. Yes, sir, a month. Each month. 
Q. You also pay $15 a year rental on a cabinet? 
A. Yes, I do. 
~ Q. Divided by 12, that is $1.25 a month? A. Yes, sir. 

Q. Taking the lowest figure for transportation of $4 a 
month, that adds up, according to my figures, to $11 a month 
that it costs you, in addition to the $100 a month that you 
pay Simplicity? A. Yes, sir. 

Q. It costs you, in addition to your $100 that you pay 
Simplicity for the patterns, these other charges? A. Yes, 
sir. 

Q. Do you figure you make a profit on patterns? A. No, 
sir. 

Q. Why don’t you? A. Well, there is a lot—— 

Q. Let me restate this question: Why do you handle 
them? A. To help me sell my piece goods. 

Q. You think it is a necessary part of your business, then? 
A. Yes, sir. 

Q. Did you ever try to sell piece goods without handling 

patterns? A. Yes, sir. 
328 Q. What was your experience? A. Well, a woman 
says, ‘‘I got to look at the pattern before I decide.’’ 

Q. Do you figure you lost a lot of customers that way? 
A. If I didn’t have the patterns, I may lose a few, yes. Then 
it costs me a lot of money for inventory. Every three months 
we have to take an inventory of all the patterns that come 
in, and we have to discard. You see, the Simplicity people 
call in all the old patterns that go out of style. That takes 
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about a good half day’s girl’s time to pull out the patterns 
we send back out of the stock. Then we have to take an 
inventory of all the patterns left over. That takes a mini- 
mum of at least—I wouldn’t exaggerate—abont six to eight 
hours altogether. 

Q. Mr. Casher, did you ever consider taking on another 
line of patterns? <A. I will tell you, in fact, if I could get 
away with it, I would like to cut it out altogether because 
they give me a lot of trouble, a lot of aggravation. I have a 
lot of aggravation that is worth more than the patterns. 
Every time a woman comes up for a pattern I may not have 
the size, I may not have the style, and she says, ‘‘How come 
you don’t carry someone else’s?’’ 

Of course, I will keep Simplicity, but I am not going to 
take any other line. 

Q. I notice your contract runs for a period of five years. 

What would happen if you decided to discontinue 
329 Simplicity? A. I may hurt my own business. 
Q. Sir? A. I may hurt myself. 

Mr. Simon: What do you mean? 

The Witness: Well, people come in and the first thing 
they say is, ‘‘Where is your pattern book?’’ and if I tell a 
woman I am not carrying patterns, she will run out of the 
store. 


By Mr. Horne: 


Q. What I meant is, suppose you decided to change 
pattern lines, quit Simplicity and take on another line. What 
would happen to your stock? A. Well, Simplicity is well 
liked by the majority of people, and before I started to carry 
Simplicity patterns I have been asked by two, three hun- 
dred women as to which is the best patterns to buy, and they 
said Simplicity. I took a vote on it, and naturally, I was 
forced to buy Simplicity patterns against others, but once 
in a while we get a woman who comes in and says, ‘‘I don’t 
like Simplicity,’’ but from a hundred women, 95 will buy 
Simplicity, in my store. 


| at 
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Q. That wasn’t quite my question, Mr. Casher. If you 
decide to discontinue Simplicity patterns and take another 
line—— A. I wouldn’t. If I discontinued, I wouldn’t put 
no other patterns into my store. 

Q. What would happen to your stock of Simplicity 

330 patterns; could you send those back? A. I don’t 

know. I don’t know what would happen. I imagine 

I would have to keep them or take a licking on them. I don’t 

know if I could send them all back, if they will accept them 

all back. They will take them back at certain times, when 

they go out of style, but I don’t think they will take them 
all back. I don’t think so. 

Mr. Horne: That is all. 


Cross-EXAMINATION 
By Mr. Simon: 


Q. Mr. Casher, you talked a minute ago about returning 
patterns. Do I understand you correctly that when a pat- 
tern goes out of style, as you put it, the company permits 
you to return those patterns for full credit? A. At a 
certain time I did a terrific job on patterns in my store. Not 
very far from me, my competitor has also the same kind of 
store I have—maybe mine is a little bit different—and he 
started to carry patterns. Naturally I lost some of the 
business that I had. 

Q. What is his name? A. Naftal. 

Q. He pays the same price as you do? A. Yes, and sells 
them at the same price as I do. 

Q. And he pays the freight and all those other things—— 

Mr. Horne: Your Honor, I don’t know if this man 
331 is qualified to tell. 
Mr. Simon: He said he knew. 

Hearing Examiner Pack: I think it depends on whether 
he knows. He can state if he does. He can state that. 

The Witness: I think he sells them the same price I do 
because every pattern—— 
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By Mr. Simon: 


Q. As far as you know, he pays the same price, including 
freight, and everything else? A. I don’t know how he gets 
his. You see, J am running my store, not his. 

Mr. Smith: I move that that be stricken from the record. 

Mr. Simon: This is cross-examination. 

Mr. Smith: I don’t care if it is. You have no right to ask 
what another fellow does. 

Mr. Simon: He certainly did on direct examination. 

Hearing Examiner Pack: Let us see whether Mr. Casher 
does know what his competitor does. 

The point has been made by one of the attorneys, Mr. 
Casher, in your statements about what your competitors do, 
you are not speaking from actual knowledge, but you are 
supposing, or guessing? 

The Witness: Yes. 

Hearing Examiner Pack: Is that correct? 
332 The Witness: That is what I say, yes. 

Hearing Examiner Pack: In other words, you 
really don’t know what your competitor does? 

The Witness: I don’t know. I don’t know exactly, but I 
think he follows the same as I do. Of course, I don’t know 
what he does. 

Hearing Examiner Pack: I think, gentlemen, that in view 
of the last statement, it is clear that Mr. Casher’s former 
statements as to what his competitor does are not based 
on real knowledge, and therefore that portion of the testi- 
mony should be excluded. 

By Mr. Simon: 

Q. Mr. Casher, isn’t it true that three times a year the 
company takes back discarded patterns? A. Four times 
a year. 

Q. And they give you credit for that, don’t they? A. They 
did at one time. They used to give me full credit. Then two 
or three times I lost—I only got 75% back. 

Mr. Smith: Just a minute. Mr. Simon objected to my 
going into the actual terms of the contract. All that is 
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covered by the contract. All that is written out, what is 
taken back, what kind of patterns will be taken back, when 
they will take them back. All that is written down in the 
contract. 

Mr. Simon: This was preliminary to another question. If 

you will just let me ask one more question :—— 
333 Hearing Examiner Pack: With that statement by 
Mr. Simon, is there still an objection, Mr. Smith? 

Mr. Smith: I object to asking this witness what is in the 
contract. 

Mr. Simon: I am merely trying to make something clear, 
without which my next question wouldn’t have been under- 
standable. As a matter of fact, I have one more preliminary 
question I have to ask, and that is: 

By Mr. Simon: 

Q. Whether they don’t send him new patterns every 
month to add to the stock. Is that right? A. They send 
new patterns. 

Q. And the patterns that you discard four times a year, 
in substance, offset the new styles you get each month, isn’t 
that right? <A. Yes. 

Q. You said that you pay about $100 a month for patterns. 
Does that include what you pay them monthly for new 
styles? A. Yes. 

Q. And the amount of money you pay them each month 
for the new styles is offset by the quarterly credits you get 
for the discards, isn’t that right? A. I don’t quite under- 
stand you. 

Q. Every month they send you a few new patterns? A. 

Yes. 
334 Q. And you have to pay for these? A. That’s 
right. 

Q. And every three months they send you a list of the 
patterns that they have taken out of the catalog? A. Right. 

Q. And you take those patterns out of your stock? A. 
Yes. 

Q. And they give you credit for them? A. They do, yes. 
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Q. As a matter of fact, you don’t even return the pat- 
terns, you just throw them away and send them the 
envelopes? A. That’s right. 

Q. And they give you the credit? A. Yes. 

Q. Now, the $100 a month, which would be $1200 a year, 
that you said you paid them, is before taking the credit 
that they give you for the discards, isn’t that right? A. 
Right. 

Q. How much do you pay them a year for patterns, net? 
It would be about $300 a year less, wouldn’t it? 

Mr. Smith: Let him answer the question. 

The Witness: Let’s see, now. 


By Mr. Simon: 


Q. Do you understand my question, Mr. Casher? A. It is 
never the same. I don’t know offhand. 
335 Hearing Examiner Pack: I think, Mr. Casher, 
what Mr. Simon really wants to know is, about how 
much each year do your credits for your discards amount to? 
The Witness: They run about—well, the last patterns 
we send back, the last we get. We are trying to cut down 
so we don’t send too many back, but I imagine I get about 
$125 back credit every three months for the patterns I send 
back that go out of style. 


By Mr. Simon: 


Q. That is four time a year, is that right? A. Yes, sir, 
four times a year, every three months. 

Q. So you get about $500 a year back from them? A. Yes. 
I pay for those patterns and they bill me every month. 

Q. They give you $500 a year credit for patterns that you 
throw away? A. That’s right, yes. 

Q. And they had to pay for manufacturing the patterns? 
A. Yes. 

Q. And they give you this credit for those patterns? A. 
Yes, but I pay the freight for those patterns that I throw 
away. 

Q. But they give you credit for the patterns that go out 
of style? A. Yes, they do give me credit. 
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336 Q. And you just throw them away? A. Yes. 

Q. And you pay them, net, somewhere around six 
or seven hundred a year, is that right? A. I guess so. IJ 
don’t know exactly if that is the right amount, but I do. 

Q. Except that you said it was about $100 a month and 
they give you $500 a year credit? A. Yes. 

Q. I take it the profitable part of your business is selling 
piece goods? A. Yes. 

Q. About how much do you sell a year in piece goods? 
A. My piece goods business—well, I don’t know offhand. 
It is about between 25 to 30,000 dollars a year. 

Q. How many sales do you make a year in piece goods? 
A. All my sales are mostly piece goods. 

Q. What is the average sale that you make when you 
sell piece goods? A. What do you mean? 

Q. How many transactions do you have in piece goods? 
A. Sometimes we have more. I had a woman come in yes- 
terday, she spent 60 cents. I had another woman come in, 
she spent $21 for piece goods. 

Q. What I am trying to find out, Mr. Casher, is, if 
337 a woman is going to make a dress, she has to buy a 
pattern and she has to buy the fabric? A. Right. 

Q. I am trying to find out whether you sell more patterns 
than you make fabric sales, or whether you sell less patterns 
than you make fabric sales? A. I sell more fabrics than I 
do patterns. 

Q. In other words, there are women who buy patterns 
somewhere else? A. That’s right. 

Q. And come to you to buy piece goods? A. Yes. 

Q. And that happens more frequently than the women 
buying the pattern from you and buying the piece goods 
somewhere else? A. That happens, too. 

Q. And the pattern part of the business, you don’t regard 
that as a profitable part of the business? A. No. 

Q. You don’t handle them to make any money, do you? 
A. No, sir, I do not. 

Q. Do you consider handling the patterns somewhat like 
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| the cigarette dealer who gives you a book of matches when 
you buy a package of cigarettes? A. No. I wouldn’t carry 
it. 
Q. As I understood you a moment ago, you only 
338 carry patterns in your store—— A. For accommo- 
dation. 

Q. For accommodation to your customers? A. That’s 
right. 

Q. If they cost you 35 cents and you sell them for 35 cents, 
you would still carry them to accommodate your customers? 
A. Right. 

Q. And the accommodation is because you sell piece goods 
on which you make a fair profit? A. That’s right. 

Q. You talked about selling the patterns at a price that 
showed on the envelopes. A. That’s right. 

Q. That is what is called fair trade, isn’t it? A. Yes. | 

Q. And there is a law in Connecticut—— 

Mr. Simon: I take it that Mr. Smith will agree that the 
Fair Trade Laws apply in Connecticut? 

Mr. Smith: I don’t know. 

Mr. Horne: They have a Fair Trade Law there, yes. 


By Mr. Simon: 


Q. Did you go to Simplicity Pattern Company and ask 

them to sell you, or did they come to you? A. I went to 
them. 

339 Q. They didn’t solicit your account? A. No, they 
did not visit my business. 

Q. And you went to them because the women had told 
you that that is the place to go? A. ‘‘Why don’t you carry 
Simplicity patterns?’’ 

Q. I take it you would consider yourself a small customer 
of Simplicity? A. Right, yes. 

Q. You don’t consider that they make a large profit 
in dealing with you, do you? A. No, they don’t. 

Q. Do you consider that they render a service to the 
merchants in the country by selling a lot of little people 
like you? 
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Mr. Smith: Your Honor, as to what profits Simplicity 
makes in dealing with this customer here, he is not compe- 
tent to answer. 

Mr. Simon: He has already testified, Judge, that he buys 
about $1200 worth of patterns a year and that they give 
him credit for $500 a year in patterns that he just throws 
away and burns up, which, on its face, would mean that 
he isn’t a very profitable customer. 

Hearing Examiner Pack: I believe the question before 
us right now is whether or not Mr. Casher considers the 
Simplicity Pattern Company as rendering him a service as 
well as the other small dealers in the country. Is that the 
question? 

Mr. Simon: Yes, by selling —— 
340 Mr. Smith: I am trying to object to his question. 
As I recall it, he said Simplicity Pattern people didn’t 
make any profit on the patterns they sold him. 

Mr. Simon: The witness said, so far as he knew—I am 
not trying to quote him, but he didn’t understand that he 
was a profitable customer. 

Hearing Examiner Pack: That question was asked and 
answered without any objection. 

Mr. Smith: I move to strike it, because I don’t think this 
witness is competent to know anything about that. 

Hearing Examiner Pack: I think that is true, gentlemen. 
It seems to me that Mr. Casher wouldn’t know about the 
profit Simplicity makes on his account, but that isn’t a 
matter really before us. I think Mr. Smith’s objection is 
well taken and his motion to strike is well taken in so far 
as that is concerned—that is, Mr. Casher’s expression of 
opinion that Simplicity didn’t make any profit to speak of 
on his account. 

Let us get to the particular matter _—— us, and that is, 
the expression of an opinion by Mr. Casher as to whether 
he thinks Simplicity is rendering a service to him and 
others in his situation by selling them patterns. 

Mr. Simon, isn’t that a conclusion on the part of Mr. 
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Casher? Isn’t it in the nature of argument rather than 
testimony? 
I don’t see how he could very well be expected to 
341 answer that except simply to speculate on the matter, 
: and to say the least, express an opinion which would 
be a very general one. In other words, I am afraid it is not 
factual. I am afraid it does not help us in our present 
inquiry. 

Mr. Simon: I am sure I don’t want to argue the point 
with you, but I want to make two observations, after which 
I will rest on your decision. 

First, this is a Section 5 case and not a Robinson-Patman 
case. If it were a Robinson-Patman case with its per se 
' rules, we would find the facts in there and that would be 
enough, but this is a Section 5 case as to most of the im- 

portant things. 

There is a count under the Clayton Act, but the main case 
is under Section 5 of the Federal Trade Commission Act, 
and it is the economic question of whether it is an unfair 
method of competition, and that is a very broad economic 
question and not strictly a legal question. 

The other observation that I want to make is that the 
complaint seems to state that we do things for large cus- 
tomers, who, as we will demonstrate to you before the case 
is over, are profitable customers. Things that we don’t do 
for little customers, who, I believe we will demonstrate 
before the case is over, are not profitable customers, and 
we could comply with what the complaint seems to ask only 

by just cutting off these unprofitable customers and 
342 not doing business with them, because we can’t afford 

to give them these services, and I was seeking to 
inquire from this witness whether that wouldn’t be contrary 
to the public interest. That wasn’t my question to him, but 
that was the ultimate thing I was trying to elicit. 
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ReEprRect EXaMInaTION 
By Mr. Horne: 


Q. Mr. Casher, during Mr. Simon’s examination of you, 
I believe you stated that at times you only received 75% 
of the price you paid for a pattern when you returned it on 
a discard. 

Mr. Simon: Mr. Horne, he doesn’t return them. He 
throws them away and they give him credit for it. 

Mr. Horne: When he returns the envelope, thank you. 

By Mr. Horne: 
343 Q. Instead of receiving 100% for the discards, you 
have had at times received only 75%? A. Right. 

Q. Did that have to do with the amount of business you. 
were doing at the time? A. Yes. 

Q. You said also that maybe sometimes a woman would 
come into your shop and she already has a pattern. She 
didn’t buy it from you? <A. Yes. 

Q. And she comes in to get some yard goods? A. Yes. 

Q. Could that woman have gotten that pattern from 
Woolworth’s or Kresge’s? A. Yes. 

Q. She could very well have done that? <A. Yes. 


By Mr. Smith: 


Q. I gather you don’t make any profit in the sale of 
patterns, do you? A. I don’t. 
Q. Do you lose any money? A. I do. 
Q. How much do you think you lose selling patterns? 
A. I don’t know. Offhand, I never kept track. I 
344 couldn’t say. I know I am putting in a lot of labor. 
When I come in, I got to put in the new stock where 
they belong. When I have to take inventory—in fact, a girl 
quit on me. She didn’t know how to take inventory. I 
taught her how to do it and she didn’t like the job. In fact, 
I lost money on patterns. I am losing money on patterns. 
When I send back patterns and I don’t get my credit for the 
full amount, I pay for it, I am losing money. 
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Q. You say you pay for these patterns once a month, is 
that right? A. Yes. 
_ Q. How much money do you pay every month, about? 
A. Well, some months are more, some months are less. 
Anywheres from $125 to $175. 
Q. Cash, check? A. I send them in a check. I mail them 
a check. 
Q. Did you ever get any of that money back? A. No. I 
don’t get my money back. No, I never did. 
Q. All you do is get credit for the discard of patterns? 
A. I do, yes, sir. Then they deduct them off my statement. 
Q. But your pattern costs from $100 to $175 cash layout 
by you, isn’t that so? A. Yes. 
Q. Under this agreement here that you signed on the 
back, you can’t return any live patterns, can you? 
345 <A. No, I cannot return live patterns. 
Q. All you can return is discarded patterns? A. 
Right. 
Mr. Smith: That is all. 


Hearing Examiner Pack: Anything further, Mr. Simon? 
Mr. Simon: Yes. 


Recross EXaMINATION 
By Mr. Simon: 


Q. Mr. Horne asked you a moment ago if you thought 
women ever came in and bought fabrics in your store after 
buying a pattern in Woolworth’s, and you said you thought 
you did. I take it that that is a case where a women was 
probably walking through Woolworth’s and she saw the 
pattern and she bought it on impulse and she came and 
bought the fabric from you? A. That’s right, yes. 

Q. In that case, you are benefitted by the fact that Wool- 
worth handled patterns? A. That’s right. She may have 
bought it in Woolworth or in some other store, I don’t know. 
She bought the pattern from a different store, she came in 
with a friend, she happened to like the cloth I have, the 
design. 
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Q. And you are benefited by the fact that that fellow 

had the patterns? A. Yes. 
Q. Secondly, you said that there was a time when you 
346 only got 75% credit on your discards? A. Yes. 
Q. At that time were you doing less than $300 a 
year business? A. On patterns? 

Q. Yes. A. Yes. 

Q. You were doing less than $300? A. Yes. $300 or more, 
I get full credit. 

Q. You were asked whether you lost money on the pat- 
terns and you said you did, but you didn’t know how much; 
is that because you don’t handle patterns to make money, 
but you handle the patterns only as an accommodation in 
helping you to sell fabrics? A. That is right. 


347 Q. Mr. Simon asked you, Mr. Casher, I believe, if 

I recall the question right, you don’t handle patterns 
to make money. Would you prefer to handle them at a loss, 
or would you prefer to make money on them? A. I would 
like to make money, if I could, but I don’t expect to make 
any money on it, but they help me to sell my other product, 
my piece goods. 


348 Q. Buying these previews, catalogs, and rental on 

this cabinet, do they have any effect on your product? 

A. Well, I deduct it off the profit and see what I get over. 

I am paying $3.75 for the fashions and I have 200 which I 

throw away at the end of the month. Then I have a book that 

I pay $2 a month—that’s twelve months a year, $24 a year. 
Q. Those items affect your profit? A. Yes, they do. 


349 By Mr. Simon: 


Q. I gather, Mr. Casher, what you are saying to 
Mr. Smith is, you don’t make money on patterns and the 
reason you carry them ‘is simply because they help you to 
sell fabrics? A. Right. 
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Q. And that you are not particularly concerned with 
whether you make or lose money on patterns. You don’t like 
the pattern business anyway and you would like to forget 
patterns altogether, but you have to have them to sell your 

piece goods? A. If I would have known then what 
350 Iknow now about patterns, I wouldn’t have patterns 
in my store. 

Q. You don’t like the pattern business, in any event? 
A. I don’t like it, but I can’t quit. I got to have it. 

Q. Because it sells piece goods for you? A. Right. That’s 
the only reason I have the patterns in my store. 

Q. Of course there are a lot of other pattern companies 
you can go to? A. But I wouldn’t change. 

Q. You think this is the best pattern? A. Yes. 

Q. That is because your women customers tell you this 
is the best pattern? A. Yes, sir. 


356 
ERIC O. DICK 


was thereupon called as a witness for the Commis- 
sion and, having been first duly sworn, testified as follows: 
By Mr. Horne: 
Q. Will you please state your full name and address? 
A. Eric O. Dick. My address is 2 Windsor Road, Baldwin, 
ee 


Q. You are with the Advance Pattern Company? 
357 A. That is correct. 

Q. What is your position? A. I am treasurer of 
the company. 

Q. What is that address? A. 1407 Broadway. 

Q. Would you state the business of your company? A. 
We are engaged in the manufacture and sale of patterns 
used for manufacturing ladies’ and children’s garments. 

Q. That is manufactured for you by the home maker? A. 
Yes, to make the finished garment. 

Q. You are then in competition with Simplicity Pattern 
Company? A. We are. 
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358 Q. Are you the youngest company in the field, as 
far as you know? A. As far as I know, we are, of the 
major companies, as we might call them. 

Q. How many pattern companies are there, do you 
know that? A. I would say there are five pattern companies 
of the ones that I consider pattern companies engaged in 
similar type of business that we are in. 

Q. Would you name those? A. The order as I think their 
price ranges run is: Vogue, McCall, Butterick, Simplicity, 
and Advance. 


372 Cross-EXXAMINATION 


By Mr. Simon: 


379 A. Hach month we issue a new catalog, a catalog 
with a new cover. 
Q. You send that out to each of your customers? A. 
Right. 


Q. You indicate in that catalog the new styles you 
380 have every month? A. Right. 

Q. Periodically, do you withdraw from the catalog 
discarded styles? A. Correct. 


Q. Is that the custom of the pattern business? A. That 
is the custom of the pattern business. 


Q. When you withdraw a pattern from the book, that is, 
from the monthly style book, does that make it impossible 
for the merchant, or virtually impossible for the merchant 
to sell the pattern that has been withdrawn? A. It makes 
it impossible for him to sell it. 

Q. And the reason for that is that the woman buys the 
pattern by going through the book? <A. That is correct. 

Q. And if the style isn’t in the book, she wouldn’t 
381 see it and wouldn’t ask for it? A. That is correct. 
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405 Hearing Examiner Pack: Is this your inquiry, Mr. 
7 Simon, as to whether or not this group of stores, or 
this category of buyers, the Five & Ten Cent stores, is 
allowed by Mr. Dick’s company any discount other than 
the regular discount he has testified about? 

Mr. Simon: Yes, sir. We both sell fair trade articles. 


439 E. A. SULLIVAN 


was thereupon called as a witness for the Commis- 
sion and, having been first duly sworn, testified as follows: 


Direct ExaMINATION 
By Mr. Smith: 


Q. Mr. Sullivan, give your full name and address to the 
reporter, please. A. Edwin A. Sullivan; 233 Broadway, 
New York. 

Q. Is that the Woolworth Building? A. That is the 
Woolworth Building, yes. 

Q. Mr. Sullivan, you are an officer of the Woolworth 
Company? A. No, I am not an officer of the Woolworth 
Company, sir. I am technically what is known as a buyer. 
It doesn’t come under the official status as that of an 
officer. 

Q. That is the F. W. Woolworth Company, is that right? 
A. That is right. 

Q. That is a corporation, I take it? A. Yes. 

Q. Their head offices are in the Woolworth Building at 

the address you have given us, 233 Broadway, New 
440 York? A. That is right. 

Q. How long have you been employed by the Wool- 
worth Company in the capacity as buyer? <A. In the capa- 
city of buyer, I have been employed with the Woolworth 
Company since 1948. 

Q. Were you previously employed in some other capa- 
city? A. I was employed in various capacities as mer- 
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chandising in the districts, superintendent of stores, man- 
ager of stores. 
* * * oe sd * 
443 Q. Mr. Sullivan, in your capacity as buyer do 
you have anything to do with the pattern department 
444 inthe Woolworth stores? A. It comes into my juris- 

. diction from a merchandising standpoint. 

Q. How many stores does Woolworth have? <A. I would 
say close to 1800. May we use that figure? 

Q. Do all of the stores stock and sell Simplicity patterns? 
A. There are some exceptions. There are a few exceptions, 
but I can’t tell you how few. | 

Q. Can you give us the nature of those exceptions? A. 
Well, it could be a small store where the business is confined 
in a neighborhood. It couid be a store that has an extremely 
Colored population or some qualifying aspect that wouldn’t 
justify carrying patterns in an individual location. 

Q. This first contract here, Commission’s Exhibit 2-A 
and -B, is dated October 1st, 1949. You were with the 
Woolworth Company at that time, were you not? A. I 
was with the Woolworth Company, yes. 

Q. Do you know whether or not Woolworth previously 
stocked and sold patterns to that date? A. Yes. They pre- 
viously stocked and sold them at that date. 

Q. Do you know whose patterns they sold? A. Same 
company; Simplicity, I presume. 

Q. Do you know about how long Woolworth has been 
selling the Simplicity patterns in its stores? A. Long be- 
fore I had anything to do with the department or the 
merchandising of them, and I can’t tell you exactly how 

long. 
445 Q. Could you approximate it? A. I think it would 
go back into the 20’s—probably the early 20’s or 
late 20’s. 

Q. That is, you are not sure whether it is early or late? 
A. Now you are asking me something with which I am not 
acquainted. 
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Q. But you are sure that Simplicity is the only company 
Woolworth ever handled, is that right? A. To my knowl- 
edge. 

Q. Do you know Mr. A. Q. Smith, who signed this 
original agreement in 19497 A. Mr. A. Q. Smith was a 
former assistant secretary of our company who is now 
retired from the company. 

Q. Mr. R. E. Williams, vice president: Do you know 
him? A. Ido. He is our active vice president in charge 
of merchandising. 

Q. Is he still with the company? A. Yes. 

Q. I notice he signed this second agreement. A. Because 
it is recent. The dating is recent. 

Q. Yes. That is Commission’s Exhibit 3-A, -B and -C. 
Is Mr. Williams, himself, more familiar with the pattern 
business done by Woolworth than you are? A. I wouldn’t 
think so. 

Q. Woolworth originally, then, as you have stated 

446 —I might say, instead of saying ‘‘originally,’’ I 
might say prior to the late 20’s—did not handle any 
patterns, dress patterns at all? A. I wouldn’t be com- 
petent to say that because I was not in the position at the 
time where I should have that information available to me. 

Q. Do you know anything about the circumstances under 
which the company, Woolworth, decided to stock and sell 
patterns? A. No, I am not. 

Q. You are not familiar with that? A. I am not familiar 
at all, sir. 

Q. Can you tell us from your knowledge whether or not 
they recently received a 6% discount on the patterns? A. 
Yes. 

Q. Tell us what you know about that. A. I have seen it 
some place. Where at one time there was a 6% discount, 
it was later withdrawn by the company. 

Q. When you say ‘‘company,’’ you mean the Simplicity 
Pattern Company? <A. Yes. That was long before I had 
anything to do with patterns. 
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Q. Do you know about when they withdrew that 6% 
discount? A. No, I wouldn’t be able to give you a good 
approximation of it. 

Q. Do you know the reasons why they withdrew it? 
447 <A. The answer is, I do not. 

Q. Do Woolworth stores sell yard goods of any 
kind? A. In an extremely limited manner. 

Q. Will you describe that? A. Well, we had experi- 
mented over a period of time with so-called piece goods 
departments, and I think right at the present time it is 
confined to about ten units. 

Q. Do you know where those units are located? A. I do 
not. They would be extremely large stores. 

Q. In these contracts, Mr. Sullivan, the Woolworth 
Company has no investment of its own in its pattern stock? 
A. At the present time. 

Q. And previously, under the 1949 contract, its invest- 
ments, as appears from the agreement, gradually liquidated 
and was paid out by Simplicity? A. That is correct. 

Q. And Simplicity furnishes no previews to Woolworth, 
do they, in connection with pattern sales? A. ‘‘Previews’’ 
—you mean by that 

Q. Fashion sheets. A. No, no fashion sheets are fur- 
nished to our domestic stores. I believe they are furnished 
to our Cuban stores, in Spanish. 

Q. Do you know why it is that Woolworth is not fur- 

nished with these fashion sheets or previews? 
448 A. As far as I know, the operation of a fashion 

sheet or preview doesn’t fit in with the operation of 
counter selling, if I can express it that way. 

Q. Under this contract, Simplicity furnishes free catalogs 
to Woolworth, do they not, as they have agreed to do? 
A. That is right. 

Q. And Simplicity paid transportation charges on all 
shipments, both initial and re-orders, to Woolworth? A. 
They do, sir. 

Q. They furnish cabinets, to store the patterns in, free 
of charge, do they not? A. They do, sir. 
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Q. In servicing the 1800 Woolworth stores with these 
patterns, each individual store manager orders direct from 
the Simplicity people? A. As the patterns are sold, he re- 
orders what is sold. 

Q. So that each of the 1800 stores have to be individually 
serviced by Simplicity, is that right? A. Yes, it is correct. 

Q. But you are totally unfamiliar with the circumstances 
leading up to the signing of this 1949 contract, I believe 
you said? A. That is right, sir. 

Q. You are familiar with both these contracts, 
449 are you not, Mr. Sullivan? A. Yes, I am. 

Q. You understand the various services, as we 
might call them, ncluding ownership of the inventories by 
Simplicity and the other services, such as free cabinets, 
free postage? 

Mr. Simon: I object to that. The contract is in evidence 
and speaks for itself. I can’t agree with the characterization 
that Mr. Smith gives as to what he calls ‘‘services.’’ 

Hearing Examiner Pack: Won’t it simplify it, gentlemen, 
to let it be understood that Mr. Smith’s terms, whatever 
terms he may use in characterizing the terms of the contract, 
are not binding on anyone, certainly not on the Examiner, 
but they are merely Mr. Smith’s own terms, and when he 
asks Mr. Sullivan if he is familiar with these various things, 
I take it that that, in substance, is simply asking Mr. Sulli- 
van whether he is familiar with the various terms and 
specifications in the contract. So understood, there is no 
objection, is there, Mr. Simon? 

Mr. Simon: No, sir. 


By Mr. Smith: 


Q. Mr. Sullivan, you are familiar with provision No. 7 
of the contract dated October 1, 1949, which provides that 
Simplicity will during each month supply, without charge, 
each of the Woolworth stores with sufficient counter catalogs 

to properly service each store’s pattern customers. 
450 Catalog schedules are to be arrived at by mutual 
agreement. You are familiar with that? A. I am. 
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Q. You are also familiar with the following paragraph 8, 
are you not, where it says: ‘‘Simplicity will prepay trans- 
portation charges on all shipments to Woolworth stores, 
and Woolworth will prepay transportation charges on all 
shipments to Simplicity. In the event full transportation 
charges are not paid on Simplicity shipments to Woolworth 
stores, the unpaid balance may be deducted from the pay- 
ment to Simplicity.’”’? A. I am familiar. 

Q. Are you familiar with provision No. 10, Mr. Sullivan, 
the provision about the cabinets being furnished to Wool- 
worth? A. I am familiar with it. 

Q. You are also familiar with the provision No. 11 of the 
original contract showing the gradual liquidation of the 
Woolworth’s indebtedness in the pattern stocks, are you 
not? A. I am familiar. 

Q. You are also familiar with the amended agreement 
dated June 1, 1954, providing, as I understand it, for the 
ownership of the entire inventory of Woolworth—that is, 
pattern inventory by Simplicity? A. I am familiar with it. 

Q. Mr. Sullivan, based upon your experience as buyer 

and your long years of experience with the 
451 Woolworth Company, are you able to express an 

opinion as to whether or not the Woolworth Company 
would continue to buy these patterns from the Simplicity 
Pattern Company if these items which I have just pointed 
out to you were withdrawn? A. I would say that it would 
require a new look on the whole situation. 

Q. Can you elaborate on that a little further, please? 
A. Yes, I think I can. Patterns in themselves require an 
inordinate amount of handling in the stores. For instance, 
I would say our pattern stock is quite vast and would run 
into several million patterns, which means that at different 
periods of the year these patterns must be inventoried, must 
be counted, must be checked, whether we sell them or don’t 
sell them. They must be checked, and it is an expensive 
proposition to us to continue this inventory to know where 
we stand and know what we have in the stocks, and so on 
and so forth, and patterns at the present time pay, we will 
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say, a qualified 40 gross. If an added burden were put on 
to them, I am quite sure it would require very intensive 
exploration to find out if it would be profitable to us, for 
they must stand on their own feet, like any other piece of 
merchandise we sell, whether it is the hosiery department 
or dry goods department, or what it is. 

Q. In other words, that would require an entire new 

appraisal? <A. Yes. 

452 Q. For the pattern situation? A. It would, indeed. 
, Q. So far as continued selling of them by Wool- 
worth is concerned? <A. That is absolutely correct. 

Q. I take it you are not able to express an opinion one 
way or the other on it as to what the decision of the officers 
- might be? A. A decision of that type would have to come 
from the officers of the company, from the merchandising 
heads, and I would not be competent to speak for them. 

Mr. Smith: May we go off the record? 

Hearing Examiner Pack: Off the record, Mr. Reporter. 


(Disoussion off the record.) 
Hearing Examiner Pack: On the record, Mr. Reporter. 
By Mr. Smith: 


Q. Mr. Sullivan, the business of Woolworth stores is, I 
take it, a competitive business, is it not? A. Yes. 

Mr. Simon: I am not sure I understand that question, 
and I object to it. 

Mr. Smith: Repeat the question, Mr. Reporter, please. 


(The reporter read the question as follows: 


453 ‘Question: Mr. Sullivan, the business of Woolworth 
stores is, I take it, a competitive business, is it not?’’) 
Mr. Simon: Competitive with whom? 
Hearing Examiner Pack: Do you wish to elaborate on 
the question, Mr. Smith? 
Mr. Smith: If he has an objection to it, let him make 
his objection and we will see what it is. 
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Mr. Simon: I object to it on the ground that the ques- 
tion does not indicate who their competitor is. 

Hearing Examiner Pack: The objection is overruled. I 
think that can be developed further either on direct or 
cross. The question is whether or not the business is a 
competitive business. 

The Witness: I would say all businesses are competitive 
businesses. 


By Mr. Smith: 


Q. I would like, Mr. Sullivan, for your answer to be con- 
fined to Woolworth. A. It is a competitive business. 

Q. I take it that in your long years of service with 
Woolworth you visited quite a number of their stores in 
various parts of the country, have you not? A. I have, sir. 

Q. And you no doubt have formed some ideas of your 

own about who their competitors mainly are, I take 
454 it? A. Yes. 

Q. Who would you say are their chief competi- 
tors? A. Most anybody that sells the same type of mer- 
chandise as a competitor, whether it is a drug store or 
whatever it is. 

Q. Woolworth sells patterns, and to your knowledge pat- 
terns are also sold in yard goods shops and department 
stores and various other places? A. I have heard that they 
are. I haven’t seen them, myself. I haven’t made any 
effort to. 

Q. Assuming that patterns are sold by a yard goods store 
or a department store closely adjoining a Woolworth store, 
which is engaged in the sale of patterns, that would be a 
competitive proposition, would it not? 

Mr. Simon: I object. That isn’t being hypothetical. 

Hearing Examiner Pack: I think Mr. Sullivan may be 
permitted to express an opinion on that. The objection is 
overruled. 

The Witness: If the merchandise was sold at the same 
price, it would be competitive. 





72 
By Mr. Smith: 


Q. We will assume patterns are sold at the same price. 
I believe the prices are stamped on the patterns, are they 
not? A. Yes. 

Q. So your answer is, as I understand it, if they 
455 are sold at the same prices, they would be competi- 
tive? A. Yes, it would be competitive. 

Q. Mr. Sullivan, do you know about the sales volume of 
Simplicity patterns by Woolworth stores, and the years? 
A. In the year 1953, our sales volume was $1,708,106. 

Q. Do you have any other years? A. No, that is all. 

Q. Just 1953? A. Just the recent year. 

Q. That is the sales by your stores to the public? A. 
That is right. 

Q. That is the retail price? A. Yes. 

Q. Mr. Sullivan, that amended agreement here, whereby 
Simplicity owns all the pattern stock, are you familiar with 
the manner in which Woolworth makes payment to Sim- 
plicity and when it does and the circumstances under which 
it does? A. Yes. Bills are paid within our regular rou- 
tine of payment. I can’t tell you whether it would be paid 
within one day or ten days or five days. It is on receipt of 
goods. 

Q. The goods received, as I understand it, under this 
amended contract, belongs to Simplicity? A. Initial ship- 
ments. 

Q. Initial shipments? A. Yes. 
456 Q. When you say ‘‘on receipt of goods,’’ do you 
have reference to re-orders? A. That is what I am 
talking about, sir. 

Q. And it is only the re-orders that Woolworth pays on, 
is that right? A. It is the merchandise that is constantly 
received and turned over in the store which are the ones 
that are billed as each shipment is made, and each bill is 
honored as it comes in. 

Q. And that is just for the re-orders? A. Re-orders and 
new patterns. 


- 
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Q. And new patterns? A. And new patterns. 

Q. As I understand from this amended agreement here, 
does this inventory of $1,207,462 remain pretty well con- 
stant? <A. It is fluctuating. It moves up and down and I 
can’t tell you the extent of the movement. For instance, 
we are opening new stores from time to time and that would 
go up or down according to the operation. 

Q. Then is it true that Woolworth just pays for the 
patterns as it sells them? A. No—— 

Mr. Simon: The witness said, no, to that question. 

The Witness: There are many, many patterns that we 

have no stock that have been sold and we pay for. We 
457 may have them and they lay in the stock quite a 
time. 


By Mr. Smith: 


Q. Can you explain to us about this $1,207,462 inventory: 
when and how does Simplicity get paid for the patterns 
which were sold out of that inventory, or does that remain 
constant? <A. It remains fairly constant. For instance, 
the patterns that are sold in the stores are replaced. We 
take an inventory three times a year. 

Q. In other words, then, you replace it with new orders 
and pay for it when this inventory of $1,207,462 becomes 
depleted? A. Yes. In the ordinary transaction of business, 
the new patterns coming into the store are paid for when 
they are received. The re-orders go to Simplicity. They 
ship the merchandise and we, in turn, pay for it as received. 

Mr. Smith: I hate to ask your indulgence again, but Mr. 
Horne has one question that he has in mind that he wants to 
clear up. Will counsel have any objection to him asking 
a question? 

Mr. Simon: I certainly don’t if you don’t, Judge. 

Hearing Examiner Pack: Very well. You may go ahead, 
Mr. Horne. 

As you gentlemen know, I have been trying to avoid that 
as much as possible so that the attorney who begins the 
examination can conclude it. 
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458 Mr. Smith: He has in his mind one question on the 
inventory which he can express better than I can. 
Hearing Examiner Pack: Go ahead. 


By Mr. Horne: 


Q. Mr. Sullivan, in reference to this inventory, just for 
that purpose we will use this figure. Obviously this changes 
| from day to day. We will use the figure of $1,207,462. You 
have that many patterns in your store and three months 
later you take an inventory? A. Yes. 

Q. And you find out that you sold $200,000 worth of 
those patterns? A. No. The patterns that we sold are paid 
for as we sell them. The bills are paid every day, every 
- week, every ten days, whatever it is. This establishes the 
- relationship to the general stock that we have in our stores, 
- but we paid for everything that we sell, re-ordered new 
merchandise as it comes in to the store. 

Q. But the re-order that comes in is merchandise already 
- sold that belongs to Simplicity? A. No. It can’t be. It 
- may be in the stock and never sold. Suppose a man re- 
' ordered 50 patterns and only needed 10. He would have 
' 40 patterns of a poor size in his files that he couldn’t sell, 
' so we would still have 40 patterns that we bought and 

didn’t sell. 
459 Q. Woolworth has stores in every State in the 
Union, doesn’t it? A. I should know that. I can’t 
tell you whether we have one in every State of the Union. I 
am reasonably certain there is, but I can’t tell you definitely. 


By Mr. Smith: 


Q. The last question I have to ask you, Mr. Sullivan, is 
probably a repetition of what you already said, but as I 
understand, this $1,207,462 inventory is subject to slight 
fluctuation and remains pretty well constant? A. I would 
say fairly constant. 
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Cross-ExaMINATION 
By Mr. Simon: 


Q. Does the Woolworth Company sell patterns to make 
a profit? A. Yes, we do. 

Q. If you were unable to make a profit on the sale of 
patterns, would you handle them? A. I have answered that 
question before. I wouldn’t be competent to make that 
decision or answer. The answer to that would come from 
merchandising executives, but I would say to you, Mr. 
Simon, that it would require a very, very strong look. 

Q. I am not sure you understood me. Mr. Smith asked 
you whether you would continue to handle them if you were 
charged for catalogs and so on, which you said would re- 

quire a new look. My question, without going into 
460 at what point you start losing money on the pat- 

terns, is, would Woolworth handle anything if they 
couldn’t make a profit in selling it? A. I think not. 

Q. We had the testimony here yesterday of a man who 
said he was in the business of selling fabrics and—— 

Mr. Smith: If Your Honor please—— 

Mr. Simon: I appreciate being able to ask him a question. 

Mr. Smith: I know, but you are talking about what a 
witness testified here yesterday. I think if you want to do 
that, you ought to read the record. 

Hearing Examiner Pack: I think Mr. Simon should be 
permitted to conclude his question. You may go ahead, Mr. 
Simon, and then, Mr. Smith, we will be glad to hear your 
objection. 


By Mr. Simon: 


Q. The witness testified here yesterday that he sold 
fabrics and handled patterns solely because the women 
wouldn’t buy fabrics unless there was a pattern around. 
Does the Woolworth Company sell patterns as an incident 
to the sale of anything else? A. We do not, sir. We sell 
them as a profitable item and to make a profit. 
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Q. They must stand on their own feet? A. Absolutely 
must stand on their own feet. 
461 Q. You don’t sell patterns in order to get the 
customer to buy something else? A. We do not. 

Q. Do I understand that of the 1800 stores that you 
handle, there are only 10 that sell fabrics? A. Where we 
- have a known piece goods department; yes. 

Q. There are only 10? A. Yes. That’s to my latest 
knowledge. 

Q. There might be 12 or 8, but it is roughly insignificant? 
' A. Insignificant to the total number of stores. 

Q. And that is partly an experiment, is it, to see how 
fabrics would sell? A. It is. 

Q. Do you consider patterns as a part of your notions 
department? A. It is part of the notions department. 

Q. And that is thread and buttons and that sort of thing? 
A. Sewing accessories of all kinds. 

Q. Has the Woolworth Company been a leading mer- 
chandiser of notions such as thread and buttons and 
needles? A. Probably the leading merchandiser. 

Q. For many, many years? A. Yes, for many years. 

Q. Long before they handled patterns? A. That’s 

right. 
462 Q. Are you acquainted with the printed pattern of 
the Simplicity Company as distinguished from the 
perforated pattern that other companies sell? A. I know 
the qualification of one against the other, yes. 

Q. Do you consider the printed pattern superior to the 
perforated pattern? A. Very much so. 

Q. Everything else being equal—that is, the price being 
the same and the financial responsibility of the company 
being the same,—would you buy a printed pattern over a 
perforated pattern, or vice versa? A. Our customers would 
buy a printed pattern over a perforated pattern. 

Q. It is your practice, is it, to give your customers what 
they want so that you can make a profit? A. That’s right. 

Q. Is that the reason you handle printed patterns? A. 
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Well, it is the best pattern to sell. The customer responds 
best to a printed pattern. 

Q. Is the reason you handle printed patterns because 
your customers want them? A. That is right. 

Q. Is it true to say, conversely, that the reason you don’t 

handle perforated patterns is because your customers 
463 don’t have the preference for them? A. They were 

found at some time to be unsatisfactory. I don’t know 
when or how. 

Q. I gather that your company’s purchases from the 
Simplicity Pattern Company of their printed patterns are 
not out of any love and affection for that company, but 
because you find their pattern sells better in your stores? 
A. That is right. 

Q. What is the turnover in the sale of patterns in your 
stores? A. The turnover is extremely subnormal. Exactly 
one-forty-second for the year of 1953. One and forty-two 
hundredths per cent. In other words, we turn it over 
one and forty-two hundred times. 

Q. That means if you have 100 patterns in the store, your 
inventory during the year, you sell 142 patterns? A. That’s 
right. 

Q. What is the average turnover? A. Corporation turn- 
over? 

Q. Yes. A. Between 4 and 5, probably closer to 5. 

Q. Does that mean, Mr. Sullivan, that if you have a $100 
inventory in an item, that your average sales during the 
year of that item will be between four and five hundred 

dollars? A. That is correct. 
464 Q. Whereas, if you have a $100 pattern inventory, 
your average sales would be $142? <A. That is 
correct. 

Q. Therefore, an investment of $100 in patterns would 
bring a lesser return in profit than an investment in some- 
thing else where the turnover is much greater? A. By 
comparison, it would. 

Q. Does a profitable operation of your business require a 
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_ greater margin of profit in the low turnover items than in 
the high turnover items? A. Would you rephrase that? 

Q. Can you operate profitably on a smaller margin of 
profit in an item that has a high turnover than you can in 
an item with a low turnover? A. Can we operate profit- 
ably ——? 

Q. With a smaller margin of profit in a high turnover item 
as distinguished from a low turnover item. Isn’t it true the 
higher the turnover, the smaller margin of profit you need 
to operate your business? A. That’s true, yes. That is 
correct. 

Q. And the lower the turnover, the greater margin of 
profits you need to operate your business successfully? 
A. That is correct. 

Q. You were asked some questions about fashion sheets, 

and I believe the question was whether Simplicity 
465 furnished you with fashion sheets, and you said no. 

Isn’t it true that they neither furnish them to you 
nor sell them to you? A. That is correct. 

Q. You were also asked whether it was necessary for the 
Simplicity Pattern Company to service each individual 
Woolworth store, and you said you did. I am not sure I 
understand what was meant by the word ‘‘service.’’ Do I 
understand correctly that the Simplicity Pattern Company 
ships patterns to each of the approximately 1800 Woolworth 
stores that handle patterns? A. That is correct. 

Q. With you the payments are made from one central 
source? A. They are made from eleven central sources, 
district offices. 

Q. But each store doesn’t pay for them? A. That’s 
right. 

Q. And in the sales end of the business, the Simplicity 
Company deals directly with you for all these stores? A. 
that is correct. 

Q. They don’t call on each of the 1800 managers? A. 
They do not. 

Q. And when there is a new contract to be arranged, the 
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Simplicity officials and you get together and work it out? 
A. That would be correct. 

Q. And when that is worked out, that applies to 
466 the1800stores? A. That’s right. 

Q. The only thing that is done individually for the 
stores is to ship their orders to each store? A. That is 
correct. 

Q. You were asked some questions about competitors, 
and one of the answers you made is that if a competitor 
sold a pattern at the same price,—I mean, if another store 
sold a pattern at the same price—you would regard him 
as a competitor; wouldn’t you also regard him as a com- 
petitor even if they sold at a different price? A. If they 
sold them at lower price, we would. 

Q. If they sold them at a higher price, you would not 
consider them a competitor because you know the women 
wouldn’t go to them? A. That is correct. 

Q. Isn’t what you mean when you talk about a competitor 
is, that a man is a competitor of yours when you and he are 
engaging in a contest for the buyer’s business? <A. I think 
that is a fair assumption. 

Q. If there is no contest between you and the other 
fellow for that housewife or homemaker’s patterns business, 
then you are not a competitor of his? A. That is right. 

Q. I take it that you don’t know where the women 
467 who buy patterns in the Woolworth stores buy their 

fabrics. A. I do not. 

Q. But they don’t buy them in the Woolworth store? 
A. They do not buy them in a Woolworth store. 

Q. Every time a woman buys a pattern in a Woolworth 
store, they are necessarily a potential customer for some- 
one selling fabrics? A. That is correct. 

Q. Is the business philosophy of the Woolworth Company 
based primarily on the large volume of sales of items 
selling for relatively small amounts of money? A. Yes, it is. 

Q. Has a good share of the success of the Woolworth 
Company been in sales of low cost items that most depart- 








80 


‘ment stores and dry goods stores aren’t even interested 
in handling? A. When you say ‘‘low cost items,’’ you 
mean items of low selling price? 

Q. Selling for 10 or 15 cents. A. Yes, that is correct. 

Q. In a department store, or even a dry goods store, the 
selling cost of a 10-cent item or a 15-cent item in those 
stores where they have to have a sales girl wait on each 
customer and get the item out of the shelves, the selling 

cost would be extremely high on those items selling 

468 for a small amount of money, is that right? A. They 
would, indeed. 

_  Q. The Woolworth philosophy is to have all the items 

available before the public and the woman or the buyer 

' comes and picks them out and the sales girl does a little 

more than put them in a bag and take their money; is that 

the method of operation of your company? A. Generally 

speaking, that is the method of operations of our company. 

Q. The ladies’ dress patterns that we are talking about, 
they are not the type of merchandise that you normally 
handle? A. No. It is an individual item by itself. 

Q. A woman has to look into the book, a pattern book, 
to decide which one she wants? A. That is right. 

Q. And then your girl has to take that item out of a 
cabinet and hand it to her? A. She has to be individually 
serviced. 

Q. And your normal operation is the kind of thing where 
the woman picks the buttons up out of the counter and hands 
ten cents to the girl and walks out? A. That is correct. 

Q. Is part of the philosophy of your business to encourage 
shoppers to come in and, shall we say, browse around and 

look in the aisles and maybe buy things they hadn’t 
469 intended to buy when they came in? A. That is 
right. 

Q. It is known in the selling trade as impulse sales? 
A. Impulse buying. 

Q. Is it fair to assume that a number of patterns are sold 
in your stores to women who did not intend to buy a 
pattern when they came in? A. Definitely so. 
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Q. And you have a very large number of customers in 
your stores, isn’t that true? A. Yes, that’s right. 

Q. In proportion to the number of dollars of sales you 
make each year, your number of customers would be far 
in excess of those of a department store or dry goods store 
or other store? A. They would. 

Q. Your average sale is much smaller? A. That is right. 

Q. Is it fair to say that in this large traffic that you 
get into your stores and the impulse buying by women of 
patterns, there are women who will buy patterns that they 
didn’t intend to buy, and thereby become a customer for 
fabrics that they might not have otherwise purchased? 

Mr. Smith: I object to that question on the ground that 
it is spectulative, not evidence. 

Hearing Examiner Pack: Read the question. 


(The reporter read the question as follows: 


470 ‘‘Question: Is it fair to say in this large traffic 

that you get into your stores and the impulse buying 
of women of patterns, there are women who will buy pat- 
terns that they didn’t intend to buy, and thereby become a 
customer for fabrics that they might not have otherwise 
purchased?’’). 


Mr. Smith: You have to read a woman’s mind to say she 
bought a pattern that she didn’t intend to buy. I don’t 
see how you can do it. 

Hearing Examiner Pack: Let me see if I understand your 
question, Mr. Simon. It is whether or not in Mr. Sullivan’s 
opinion the sale of patterns by his store may cause a woman 
to buy not only a pattern in one of the stores, but as a 
consequence of buying a pattern, may result in her going to 
some other store and buying a piece of goods to make the 
garment. Is that the point? 

Mr. Simon: He has already testified that that has to 
happen. If she buys a pattern in his store, she has to buy 
the goods somewhere else because he doesn’t have the goods. 
He has testified that he has a large volume of customers 











82 


in their stores, a great number of them. He has testified 
that a substantial part of their business is impulse sales. 
They display the things before a woman on the theory that 
she will buy something that she sees and that she might not 

have intended to buy, and this question was whether 
471 or not the large volume of traffic they have in their 

stores with the impulse buying of things people 
didn’t intend to buy doesn’t in his opinion create a market 
for fabrics in the other stores that would not exist if it 
weren’t for his merchandising of patterns. 

Mr. Smith: If your Honor please, I would like to have 
this to say in regard to that question: What difference 
does it make if it does create a market in other stores? What 
earthly difference could it make? We are not interested 
here in this case about fabrics. We are interested in dress 
patterns. We don’t care what they are used for. 

Mr. Simon: Do you really mean that, Mr. Smith? 

Mr. Smith: Yes, I mean it. We are charging you with 
selling dress patterns, and nothing else. 

Mr. Simon: I want to make sure that you meant what you 
said, that you don’t care what they are used for. 

Mr. Smith: In connection with the line you are talking 
about, that a woman buys a pattern in Woolworth store 
and then takes it down to a dress shop. I think that is 
immaterial. 

Mr. Simon: May I withdraw that question? 

Hearing Examiner Pack: The question is withdrawn. 


By Mr. Simon: 


Q. Mr. Sullivan, what can a pattern be used for? A. It 
can be made for using a garment. 

Q. Do you know of any other use for a pattern 
472 other than making a garment? A. I do not. 

Q. Is there any value whatever to the pattern other 
than to use it for making a garment? A. None whatever, 
sir, that I would know of. 

Q. Is it conceivable that anybody would buy a pattern 
for the paper that it is printed on? <A. It is inconceivable. 








“ 
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Q. Is the purpose of buying a pattern to get the style 
and the design that is conveyed by that pattern to the 
woman? A. That is correct. 

Q. What is purchased in the sale of a pattern is not some 
paper but an idea or a design or a style for use in making 
a garment? A. That is correct. 

Mr. Simon: That is all. 

Hearing Examiner Pack: Anything further, Mr. Smith? 

Mr. Smith: Yes. - 


Repmect ExaMINnaTION 
By Mr. Smith: 


Q. Mr. Sullivan, on cross-examination you said, if I recall 
correctly, that competition is a contest for business, or 
words to that effect, and that if prices were the same there 

would be no competition. Did you say that? <A. I 
473 didnot say that. 
Q. Didn’t I hear you say that? A. I did not. 

Q. I didn’t think you did, but I just thought I heard it 
that way and I just wanted to get that straightened out. 
A. I did not. 

Mr. Simon: I think what he said was, if one fellow’s price 
was substantially higher, there wouldn’t be any competition 
because a woman wouldn’t buy from him. Is that correct? 

The witness: That is correct. 


By Mr. Horne: 


Q. Mr. Sullivan, you stated patterns have a subnormal 
turnover? A. That is correct. 

Q. I believe you also stated that your markup or mark- 
down was 40% off retail. A. Yes, that is correct. 

Q. Is that the same markup that you have on all your 
products that you sell? A. Oh, no. Our markup is consid- 
erably higher. 

Q. Considerably higher than that? A. Yes. 

Q. How about the products that have a faster turnover 
than patterns? Do any of those have a higher markup? 
A. Yes. 
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Q. Do any of them have a lower markup? <A. Conceiv- 
ably, some do. 
474 Q. Is it the normality of a turnover product geared 
considerably to the markup involved? For instance, 
the jewelry store has a very, very high markup, but it 
doesn’t have much turnover, as I understand it. The jewelry 
store man couldn’t say he had a subnormal turnover, could 
he? Isn’t that all geared to the profit you make? A. It is, 
only in one sense. Patterns are a commodity with us. They 
are a commodity just like stockings, ribbon, candy, or any- 
thing else, and their profitable operation is based on the 
turnover, the amount of investment, the value of the pat- 
tern, and so on and so forth. 

Q. But you just can’t hold up patterns and say it has a 
1.42 turnover—— A. It probably has the lowest turnover 
of anything that I have any connection with. 

Q. So it is the worst profit-maker you have? That doesn’t 

follow, does it? 


486 JOHN GEORGE 


was thereupon called as a witness for the Commis- 
sion and, having been first duly sworn, testified as follows: 


Drmect ExaMInaTION 
By Mr. Horne: 


487 Q. Will you state your position with the McLellan 
Company? A. I am president of McLellan Com- 
pany. 
& es ? hod & * 
488 Q. Mr. George, how many catalogs a month are 
furnished to McLellan by Simplicity? A. That is a 
detail that is handled by the buyer, but as I understand it, 
we get a catalog in every store that handles a full line of 


patterns. 
e e a & & e 
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491 Q. So that all deliveries of the actual patterns are 
made to the individual stores? A. That is right. 
e e e & Ls & 

Q. Mr. George, you get free catalogs, you say, and free 
previews and free cabinets, and you have the transportation 
paid on your shipments, and in addition, as far as you know, 
you get a 50% standing debit? A. That’s the general terms 
of the contract; yes. 


498 CHARLES D. SMITH 


was thereupon called as a witness for the Commis- 
sion and, having been duly sworn, testified as follows: 


Drrecr EXAMINATION 
By Mr. Smith: 
a * * s Sa 
499 Q. And your business connection? <A. Assistant 
notion buyer, McCrory Stores Corporation. 


526 Q. Do McCrory stores sell yard goods? A. Some 
of them do. 
ee * * * * & 


528 Q. Do you know whether or not Simplicity fur- 
nishes free catalogs to McCrory? A. They furnish 
us catalogs, yes, and I believe there is no charge on them. 
Q. What about the cabinets? A. They are furnished on 

a@ memorandum basis. 


2 & = & Aa * 
Q. Does the store pay for those cabinets? A. No, sir. 
s * & a * * 


530 Both patterns and piece goods are carried by our 
larger stores. 


& @ s * s * 
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Q. Each store gets at least one cataloga month? A. Yes. 


532 Q. In the case of the sale of patterns, if McCrory 

sells patterns on the same street with a department 
store or yard goods store which also sells patterns, would 
you say McCrory is selling patterns in competition with 
those other stores? A. Yes. We would be competing for 
pattern customers. 


' §35 Cross-EXAMINATION 


By Mr. Simon: 


> 
® * * * * * 


538 Q. Is your sale of fabrics primarily at price rather 

539 than wide range and selection? A. Based on price, 
yes. 

Q. Is it generally what they call ‘‘short lengths’’? A. 

No. They are included, but we carry bolt material in some 


of the better selling items. 


542 EDWARD GIMPLE 


was thereupon called as a witness for the Commis- 
sion and, having been first duly sworn, testified as follows: 


Dmecr ExaMInaTIon 
By Mr. Smith: 


Q. Please state your name for the record. A. Edward 
Gimple. 

Q. What is your address? A. 59 Hillside Avenue, Mil- 
ford, Connecticut. 

Q. What is your present business? A. I am not doing 
anything just now. 

Q. What was your last business? A. Textile. 

Q. Was that in Milford? A. In New Haven. 

Q. How long were you in business in New Haven? A. 
About over eight years. 
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Q. When you say ‘‘textile business,’’ do you mean yard 
goods? A. That is right. 

Q. The retail sale of yard goods to consumers? A. That 

is right. 
543 Q. In addition to yard goods, did you also sell 
dress patterns? A. That is right. 

Q. Whom did you buy these from? A. From the Sim- 
plicity Company. 

Q. Simplicity Pattern Company? A. That is right. 

Q. How long did you handle Simplicity patterns? A. 
Since I was in business. Probably a couple of months after 
I went into business. 

Q. Why did you put that line of patterns in? A. Be- 
cause we are in that line. We are textile. 

Q. Would you mind explaining that a little more fully? 
A. If a woman comes in to buy yard goods for a dress and 
if I haven’t got a pattern, of course she is going to go some- 
wheres to look for a pattern and she is liable to buy the ma- 
terial there, too, so I had to take it in. 

Q. So you feel the handling of patterns is necessary to 
the sale of yard goods? A. It is necessary for that line. 

Q. Did you make any profit from your pattern sales? A. 
No, sir. 


545 Q. What arrangements did you have with Sim- 
546 _—pilicity on your cabinets? A. To pay so much a year. 

Q. As installments on a purchase price, or rentals, 
or what? A. Well, they told us if we hold them long enough 
and we pay that rental, after that the cabinets belong to us. 


547 Q. Did you buy catalogs also from Simplicity? A. 
I did. 
* * * * so * 
548 Q. Do you remember how many you had to buy? 
A. Well, we used to buy one a month. 
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Q. Do you remember what you had to pay for those? A. 
Two and a half dollars I paid for the bigger catalog. 


559 Q. Mr. Gimple, the address you gave at the begin- 
ning of your examination, is that the same address as 

the address of your store that you operated? A. No. 

Q. What was the address of your store that you operated? 
A. 516 State Street. 

Q. New Haven, Connecticut? A. New Haven, Connecti- 
cut. “— 

Q. Did you have a Woolworth store in town? A. Yes, sir. 

Q. How close was the nearest Woolworth store to your 
store? A. About four or five blocks. I think it is five blocks. 

Q. Did you consider yourself in competition with Wool- 
worth’s? 

Mr. Simon: I object to that. 


By Mr. Smith: 


Q. In the sale of goods, that is? 
Mr. Simon: I object to whether he considered himself in 
competition. The question is, whether he was in competition. 
Hearing Examiner Pack: I think that the witness may 
properly be permitted to state whether he regarded himself 
as in competition with another concern. It is true it is to 
some extent an expression of a conclusion, but it is also 
factual matter as well, and of course it is subject to further 
development either on direct or on cross-examination, 
560 but I think the witness may be asked to state his 
view and express an opinion as to whether he was 
in competition with another business. 
The objection is overruled. 
Mr. Gimple, I believe you did not answer. 
The Witness: No, I didn’t answer. I personally think I 
handled a better class of goods than Woolworth’s. I don’t 
know if I was in competition with Woolworth’s or not. 
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By Mr. Smith: 


Q. Let me put it to you this way :—— 

Mr. Simon: He answered the question. 

Q. Let me ask you another question: Did you try to sell 
the same type of goods to the same type of people as 
Woolworth’s, regardless of price? A. Certainly. © 

Q. I will name you a list of stores and ask you whether 
any of these were in New Haven: Kresge’s? A. Yes. 

Q. How far was Kresge’s from your place of business? 
A. Kresge’s and Woolworth’s was on the same block. 

Q. How about McCrory? A. No. 

Q. How about McLellan’s? A. No. 

Q. Do you know what is meant by variety stores? A. 

Sure. 
561 Were there any other variety stores in New Haven 
besides the ones I named, besides Woolworth’s and 
Kresge’s? A. There are some, yes. 

Q. Which ones are they? A. Small stores. 

Q. Are they part of chain stores? A. No. 

Q. They are local stores? A. Local stores. 

Q. Do you try to sell the same type of goods to the same 
people as Kresge’s? A. Yes. We handle the same kind 
of material, some of them. I handle woolens, too; Kresge’s 
didn’t. 

Q. How about Sears Roebuck: Did they have a store there 
in New Haven? A. They have. 

Q. How far was Sears Roebuck from you? A. I don’t 
think Sears Roebuck handled that kind of material. 

Q. How far were they from you? A. They were about 
seven-eight blocks. 

Q. Did you try to sell the same type of goods to the same 
type of people as Sears Roebuck? A. No. 

Q. Nothing you sold in your shop, then, was sold 
562 by Sears Roebuck? A. No. At that time they were 
handling mostly different kinds of goods. 
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Gambel & Desmond had a store there. They are out of 
business now. 

Q. Was that a local store or a chain store? A. I think it 
was a local store. 

Q. How about J. J. Newberry: Did they have a store 
there? <A. Yes. 

Q. How far were they from your store? A. Around four 
blocks. 

Q. Did you try to sell the same type of goods to the same 
type of people as Newberry? A. Yes, we did. 


' 572 Q. When did you first take on the pattern line? A. 
I think it was two months after I went in the busi- 
ness. 

Q. Why didn’t you take on the pattern line when you 
first went into the business? A. Because I didn’t even know 
that we needed patterns. 

Q. You didn’t want to carry them, is that right? A. I 

didn’t want to carry them. 
573 Q. Two months later you decided you had better 
carry them, is that right? A. That’s right. 

Q. What made you decide you had better carry patterns? 
A. The customers. 

Q. The customers wanted them? A. My customers de- 
cided for me. 

Q. Did you go to the Simplicity Company, or did they 
come to you? A. I think we wrote them. 

Q. You wrote them? A. Yes. 

Q. And you said you wanted to take on their line? A. 
That is right. P 

Q. Did you write to any other pattern companies? A. 
No. 

Q. How did you happen to write to them? <A. Well, the 
women were telling me that Simplicity is a good pattern. 

Q. Your customers? A. That is right. 

Q. So you sought this line because your customers wanted 
it? A. That is right. 
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Q. Do I understand you to say that you would 
574 have preferred not to handle patterns? A. Of course 
not. 
Q. And you handled them only because your customers 
wanted them? A. That is right. 
Q. If the fellow next door were to have sold them the 
patterns but not sold them the fabrics, you would have liked 
it, wouldn’t you? 


* * * * * * 


575 Hearing Examiner Pack: The objection is over- 
ruled. 


By Mr. Simon: 


Q. Mr. Gimple, would you have preferred if the fellow 
next door sells the pattern if he didn’t sell fabrics? A. 
That’s right. 

Q. The Woolworth Company didn’t sell fabrics, 
576 didthey? A. They sold. 
Q. They sold fabrics in New Haven? A. Sure. 


Q. What kind of fabrics? A. Cotton goods. 

Q. Any other kind of fabrics? A. I don’t know about 
any other, but cotton goods I know they handled. 

Q. How about silks, woolens, rayons? A. Not woolens, 
but rayon—— 

Q. Do you know whether they did or not? A. I know 
they handled cotton goods. 

Q. Do you know whether they handled textiles other than 
cotton goods? A. Iam almost sure they didn’t. No woolens. 

Q. If a woman bought a pattern in a Woolworth store to 
make a dress or a coat or something other than out of cot- 
ton, she had to buy the textiles somewhere else, didn’t she? 
A. That’s right. 

Q. When a woman bought a pattern in a Woolworth store 
for a dress other than cotton, didn’t she become a customer 
of yours? A. Well, the people that are buying patterns are 
making cotton dresses. 
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Q. Is that so? A. Mostly. 
577 Q. What did people use the fabrics they bought in 
your store for? A. Well, they used to use it for 

suits, for dresses, for underwear. For everything. 

Q. For making clothes, is that right? A. That’s right. 

Q. Were the fabrics you sold used exclusively for making 
clothes? A. That’s right. 

Q. And that required patterns? A. That’s right. 


* & & * s e 
639 J. W. WALL 


was thereupon called as a witness for the Commis- 
sion and, having been first duly sworn, testified as follows: 


Drmect ExaMInaTIOoN 
By Mr. Smith: 


Q. Please state your full name and your company. A. 
J. W. Wall, Home Stitch Company, Inc., 4032 28th Street, 
South Arlington, Virginia. 


640 Q. And you are President of the Home Stitch 
Shops, Inc.? A. That is correct. 

Q. What is the address of the Home Stitch Shops, Inc.? 
A. 4032 28th Street, South Arlington, Virginia, Shirlington 
Section. 

Q. What kind of business is the Home Stitch Shops 
641 engagedin? A. It is a specialty shop of soft goods, 
piece goods, linens, domestics, and allied items. 

Q. How long has that concern been in business, approxi- 
mately? You don’t have to be exact. A. Six years. 

Q. And you are the President of the company, is that 
right? A. That is right. 

Q. And how long have you been President? A. Two 


years. 
8 e e cc) e es 
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645 Q. What was the cost of the catalogs, do you re- 
member? A. $2.00 a copy. 

Q. And how many copies of the catalogs did Home Stitch 
use each month? 


The Witness: Oh, a month. I was putting it on an annual 
basis. Three in peak seasons and two in the dull months. 


By Mr. Smith: 


Q. Which are the peak seasons and the lesser months, is 
that shown on there? A. Yes. January, two; February, 
three; March, 3; April, 3; May, 3; June, 3; July, two; 
August, two; September, three; October, three; November, 
three; December, two. 


646 Q. They are on memo. Now, what about—is it 
necessary to have cabinets to keep these patterns in? 
A. Yes, sir. 
Q. Can you tell us about them, and how many cabinets 
Home Stitch Shop has, pattern cabinets for Simplicity, I 
mean? A. Two. 


648. Q. Well now, right next door to you is F. W. 
Woolworth, is it not? A. Yes, sir. 
Q. Do you know whether that F. W. Woolworth sells 
Simplicity Patterns or not? A. Yes, sir. 
649 Q. They do? A. They sell Simplicity Patterns. 


Hearing Examiner Pack: On the record. Mr. Simon has 
just stated in our discussion off the record that he was 
willing to stipulate that the Woolworth store in question 
does have pattern catalogs. 
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650 By Mr. Smith: 


Q. Well now, Mr. Wall, I would like to ask you in 
connection with your own store, is it necessary for you 
to have these catalogs in order to sell your patterns? A. 
Yes, sir. 

Q. Is it necessary for you to have cabinets in order to 
house these patterns? A. Yes, sir. 

Q. Do you know whether or not the Woolworth store next 
door to you has cabinets in which they house their patterns? 
A. Yes, sir. 

‘Q. They do or don’t? A. They do have. 

Q. Now, this Woolworth store you speak of, is immedi- 
ately adjacent to you, that is, that store is flush with yours 
on the same street? <A. Yes. 

Q. And on the same side of the street? A. Yes. 

Q. Do you know whether that Woolworth store that I am 
speaking of there next to you sells notions? <A. Yes, sir; 
they sell notions. 

Q. Now, what do you list under the category of notions, 

so the record will show what notions are? Does that 
651 include buttons and threads? A. Zippers, thread, 
buttons, hooks, trim tape. 

Q. You have been a merchant for sometime, considerable 
time. Are you able to express an opinion as to whether or 
not the sale of patterns has any connection with the sale of 
notions that you described? A. Oh, yes, they are allied 
items that go hand and glove with each other. 

Q. Does the pattern aid in the sale of notions, or does the 
sale of notions aid in the sale of patterns? How would you 
put that? 

Mr. Simon: Or is neither? 

The Witness: I would say they aid each other. 


By Mr. Smith: 


Q. Are you able to express an opinion, Mr. Wall, as to 
whether or not the Woolworth store, F. W. Woolworth store, 
right next to you, is a competitor of yours? Whether the 
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Home Stitch Shop is in competition with that Woolworth 
store right next to you? 

Mr. Simon: What was that? Did you ask for his opinion, 
Mr. Smith? 

Hearing Examiner Pack: Read the question, Mr. Re- 
porter. 


(The reporter read the question as follows: 


‘‘Question: Are you able to express an opinion, Mr. Wall, 

as to whether or not the Woolworth store, F. W. 

652 Woolworth store, right next to you, is a competitor 

of yours? Whether the Home Stitch Shop is in com- 
petition with that Woolworth store right next to you?’’) 


Mr. Simon: I have no objection, if he regards them as 
competitors. 

Hearing Examiner Pack: That, in substance, is the way 
I understand it. You may answer the question. 

The Witness: Yes, sir; I regard them as highly competi- 
tive in the related items that each store sells. 

By Mr. Smith: 

Q. Now, will you designate those items, Mr. Wall, so the 
record will show that, please? A. Sewing notions and pat- 
terns. 

Q. They are highly competitive. That store is, with the 
Home Stitch Shop? A. Yes, sir. 


654 Q. On Friday morning you met a representative 
of the Simplicity Pattern Company. Did a repre- 
sentative of the Simplicity Pattern Company come by to see 
you? A. Yes. 
e ae e e * e 

Q. What was his name? A. Mr. Pullman. 

Q. Who was with him? A. I believe a Mr. Simon, who 
represented himself as a lawyer from the Simplicity Com- 
pany. 
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656 Q. What did they say about competition? A. It 
| was their opinion that having the Woolworth store 
next door to me carrying Simplicity Patterns was an asset 
to my store. And I contradicted that. I could not agree 
with it. That it was competition that I could very nicely 
get along without. 


— 657 My own opinion was I preferred to have the pat- 
terns to myself, if it were possible. 


By Mr. Smith: 


659 Hearing Examiner Pack: I think it is leading, Mr. 
Smith. Objection is sustained for that reason. Mr. 
Wall, will you just tell us what was said by you on the 
subject of making a profit? 
The Witness: 


The question was being discussed between Simplicity, or 
Simplicity’s representative, and myself, as to the quality 
of giving certain companies catalogs and then charging 
me for them. 

I was paying for 32 copies a month at $2.00 apiece, a $64 
expense that I felt if I were given those books the same as 
other companies were being given them, that my losses 

would at least be less. And if enough curtailments 
660 were made in the operating expenses of the pattern 

department we might break even, or even show a 
profit. 


681 The Witness: Your Honor, do I understand that 
I am supposed to tell you how much volume of busi- 
ness I am doing in patterns? 

682 Hearing Examiner Pack: Well, the approximate 
volume of business in patterns for last year. In other 

words, the best estimate you can give us as to the amount 





<@) 
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of business you did in patterns. I take it it doesn’t make 
a great deal of difference whether it is in number of patterns 
or in dollar volume, which ever way you can state it best. 
And it doesn’t call for exact figures, but simply the best 
approximation; the best estimate you can give as to the 
total volume of pattern sales last year. 

The Witness: Well, I would have to say that this is an 
approximate figure, and that the estimation involves all four 
pattern lines. I would estimate that the total volume for the 
four pattern lines was in the neighborhood of $12,000. 


By Mr. Simon: 


Q. Can you estimate how many patterns that would be? 
A. No, sir. 

Q. In excess of 25,000 patterns though, wouldn’t it? A. 
The patterns range from 25 cents to $2.50, and it would be 
very difficult without invoices to break down the number 
of unit sales. 

Q. Just $12,000 retail? A. Retail. 

Q. What is your biggest selling pattern? <A. Dollarwise 

or unit wise? 
683 Unit wise? A. Unit wise, Simplicity. 

Q. More Simplicity than any of the other three, is that 
right? A. I should like to say on an annual basis that would 
be true. There are seasons when possibly some of the others 
would exceed it on a monthly basis. 

Q. But in 1954 you sold more Simplicity patterns than 
any others, is that right? A. I am assuming that. 

Q. Well, I didn’t ask you to assume it. I am asking you 
to tell me. You know it, I don’t know. A. I have already 
stated I didn’t have a breakdown. 

Q. Is it your testimony that 1954—— 

Mr. Smith: I am objecting to him asking any further 
question on that since it has been answered once, and 
maybe twice. 

Hearing Examiner Pack: Mr. Reporter, was the question 
completed? 
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The Reporter: No, sir. 

Hearing Examiner Pack: We will let Mr. Simon com- 
plete his question; then Mr. Smith we will hear your ob- 
jection to it. 

Mr. Simon: Mr. Wall, in 1954, did you sell Simplicity 
Patterns, or rather more Simplicity Patterns than any 

other pattern you carried? 
684 The Witness: I think I did. 
Hearing Examiner Pack: Now, Mr. Smith, did you 
want to object to that? 

Mr. Smith: He testified to that twice, maybe three times. 

Hearing Examiner Pack: Did you get the last answer, 
Mr. Reporter? | 

The Reporter: Yes, sir. 

Hearing Examiner Pack: Continue, Mr. Simon. 


By Mr. Simon: 


Q. The Simplicity Patterns are virtually all 35 cents, 
isn’t that right? A. Basically. 

Q. What is your second biggest selling pattern? A. I 
don’t have that information. 

Q. What is your best judgment as to your second biggest 
selling pattern? It is McCall’s, isn’t it? A. It fluctuates 
with seasons considerably. There have been times when 
McCall was, and then there were times that Butterick has 
gone to the top, and then it completely reversed itself in 
any six-month period, depending on who has the best styl- 
ing for that particular season. 

Q. Do you know which was second for 1954? A. No. 

Q. You know it was either Butterick or McCall? 
685 <A. Unit wise? 

Q. Yes. A. I should think so. 

Q. And Vogue was last? A. Unit wise. 

Q. Vogue is the $2.50 pattern? A. Yes. 

Q. What is the price of McCall’s? A. $2.50 is the top 
high style pattern with Vogue. They also come down to 
50 cents. 
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Q. What are the price ranges of McCall’s? A. 35, 50, 
60, 70, 75 cents, dollar. 

Q. What is the price range of Butterick? A. Some 
where in that same category. 

Q. All right. Isn’t the vast bulk of all the patterns you 
sell 50 cents or less? A. Yes. 

Q. In 1955 have you sold more patterns in the first ten 
months than you did in all of 1954? A. I don’t have that 
information. 

Q. Do you know whether your pattern sales are greater 
this year or less than they were in 1954? A. You are taking 
your figures from invoices which I haven’t added up or 
broken down, and I don’t get those figures in my store on 

that same basis; I can’t answer that. 
686 Q. I am asking you, Mr. Wall, if your pattern 
business is greater this year than last, or less than 
last year? A. I am of the opinion it is greater than last 
year, because the store in general is doing a better business. 

Q. Pattern business has gone up? A. It is possible. 

Q. Isn’t it a fact that the total volume of sales of pat- 
terns is a very small percentage of the total volume of sales 
in your store? A. Total volume of sales—— 

Q. Do you understand my question? <A. Yes, I under- 
stand your question. It is a small percentage to the total 
volume of the store, yes. 

Q. Would you carry patterns in your store if you didn’t 
sell dress fabrics? A. I have never been faced with that 
question. If I ran a notion store and didn’t carry piece 
goods I would then carry patterns, but if I was in ready-to- 
wear, I wouldn’t carry patterns. 

Q. Isn’t the only reason you carry patterns in this store 
you have in Arlington is as a service to your customers who 
buy fabrics to make dresses? A. Yes, we are working on 
that assumption now. But we would like to build it into a 
profitable operation. 

Q. I didn’t ask you what you would like. The only 
687 reason you carry patterns is as a service to your 
fabric customers? <A. I think so. 
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Q. And you lose money on the patterns, is that right? 
A. That is right. 

Q. You lose money on the Simplicity line, is that right? 
A. At the same ratio as the other lines. 

Q. You lose money on all three of the other lines. With 
the four pattern lines combined, you are still losing money 
on that operation in the store. You lose money on the 
McCall line, don’t you? A. I should think to the same 
extent as any other line. 

Q. You lose money on the Butterick line? A. Same an- 
swer. 

Q. Lose money on the Vogue line? A. Same answer. 

Q. Now, Mr. Wall, you carry four lines of patterns. I 
would assume if you carried only one or two lines you would 
lose less money on the patterns. Why do you carry four 
instead of one or two? A. I am thinking of throwing out 
two of them. 

Q. Why have you been carrying four lines in the past? 
A. Trying to increase the sales of piece goods. 

Q. To increase the sales of piece goods? A. Yes. 

Q. The idea is the more patterns a woman sees, the 

688 more likelihood she will buy the fabric, is that right? 

A. The better your customer service is, the more 
likely a profitable sale. 

Q. As far as you are concerned, this is purely to service 
her to get her to buy the fabrics? A. Essentially, that is 
what it amounts to. 


689 Q. Mr. Wall, do you know of any fabric store that 

carries patterns for any other reason than as a serv- 
ice to their fabric customers? A. I think a store that has 
volume large enough can make money on patterns. 

Q. My question is do you know of any store that handles 
fabrics that carries these patterns for any other reason than 
as a service to its fabric customers? A. I should like—that 
would be the primary reason. 

Q. Service to the customer? A. Yes. 





» 
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Q. Now, how much money do you lose on your pattern 
department a year? A. I can’t answer that. 

Q. Do you have any idea how much it is? A. Well, I 

know what my investment is and I know what the 
690 turnover is, and I know what it should show me. 
Q. My question is do you know how much money 
you lose in your pattern department? A. No. 

Q. Would you say it is at least $500 a year? A. I 
wouldn’t say. 

Q. Do you have any idea at all what itis? A. No. 

Q. Is it closer to $100 than to a thousand or $5,000? A. 
Well, it certainly doesn’t go $5,000. 

Q. Doesn’t it go $1,000? A. I can’t answer that. 

Q. You don’t know whether it is a thousand or not? A. 
No. 

Q. If you got the same terms Woolworth gets, you would 
still lose money on your pattern department, would you? 
A. I don’t know that, because I am not fully familiar with 
their terms, and I don’t know what effect it would have on 
the volume of business I do. 

Q. You don’t know how much you lose in your pattern 
department? <A. I don’t have it in my head. 

Q. Do you have it in your books? A. I have records at 
the store. 

Q. They show how much you lose in your pattern depart- 
ment? A. I presume it could be figured from the records 

we keep. 
691 How could you figure it from the records you keep? 

A. By my purchases. I have no breakdown in retail 
sales for it. I explained that. But I could take invoices, see 
what my purchases had been, see what my opening inven- 
tory and closing inventory had been and determine my 
sales from that, and then take my operating expenses for 
that period of time and arrive at a fairly accurate figure. 

Q. You would do that by charging to the pattern depart- 
ment, its proportionate share of all your operating ex- 
penses, is that right? A. All selling costs, yes. 
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Q. That would include rent, and the girl? A. Yes. 

_ Q. And the fact is that you carry the patterns only as a 
service to selling the fabrics? A. That is what it amounts 

to now. 

Q. Have you ever made the cost study to see what the 
pattern department loses? A. I have made that cost study 
very accurately in another firm, but not in this firm. 

Q. Not for this firm. What firm did you make it for? 

A. Ivey’s of Orlando, Florida. 
QQ. How much did they lose on the pattern department? 
A. A considerable amount. 
Q. How much? A. I can’t give you Ivey’s figures. 
— 692 Q. You mean you don’t remember them? A. If 
I did remember them, I wouldn’t give them to you. 

Q. I am asking you for them. A. I am not affiliated with 
that concern any more; it is not for me to reveal the figures 
of a competitive concern I am no longer with. 

Q. I am afraid that is not your function here. You have 
been subpoenaed and have to answer the question. 

Mr. Smith: Your Honor, the witness feels that he should- 
n’t reveal that information about some other company. 

Mr. Simon: This witness has testified, Judge, that the 
pattern department loses money, but I have asked him 
for twenty minutes, how much, and I can’t even get an 
estimate. If he would give me an estimate I would have 
accepted it, but he refused to estimate and now he says he 
made a personal survey of how much the pattern depart- 
ment lost in a store, and it seems I am entitled to have that 
information, and not let Mr. Smith leave us in the dark. 

Mr. Smith asked him did he lose, and the record should 
show whether it is a one per cent loss, or 100 per cent. 

Mr. Smith: And before I asked the question, Mr. Simon 
went out to Mr. Wall’s store and asked him that same 
question. 

Mr. Simon: And I am asking it again now for the third 
time. I still want to know. 
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693 Hearing Examiner Pack: As I understand it, Mr. 
Simon wants to know the approximate extent that 
Mr. Wall loses money on the pattern business, is that right? 

Mr. Simon: That was my first question, and because he 
said he couldn’t even give us an estimate, he then said he 
made a survey once on the loss of the pattern department 
in the last place he worked. And I was trying to get him 
to try to tell me what that loss was, where he actually made 
a real survey. 

Hearing Examiner Pack: That, of course, was a business 
other than his own. 

Mr. Simon: But it was his personal experience. 

Hearing Examiner Pack: That is true, but I hesitate to 
inquire about that, or require a witness to disclose confi- 
dential information about another business with which he 
is no longer connected at all at the present time. 

It seems to me that if what you want to develop, Mr. 
Simon, is that the sale of patterns in a business such as 
Mr. Wall, even in Mr. Wall’s business, is a losing proposi- 
tion, and he agreed with that, and I understand that he does, 
that he does lose money in the patterns, if he can give us 
some reasonable estimate, some approximation, either per- 
centage wise or dollar wise, it seems to me that would give 
you the information that you desire and at the same time 

would not require the disclosure of this information 
694 in connection with another business firm which he 
regards as confidential, and does not wish to disclose: 

Mr. Wall, you have heard the discussion here. Are you 
able to give us an approximation of your losses in the pat- 
tern department of a business, either dollar wise, or maybe 
on the basis you think you can state? Mr. Simon, I believe, 
mentioned the figure of $100, or $1,000. Would you say 
that it is closer to $100 or closer to a thousand, or mid-way 
between those two amounts, which you think you might 
lose per year on your pattern business? 

The Witness: Yes, Your Honor. When I ran that per- 
sonal survey, it was about 1949 or 1950, and at that time 
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we were not paying transportation costs, so, of course, the 

figures would change as of today’s setup. 

Mr. Simon: If he is going to testify about that survey, 
I am going to ask for the details. He can’t give half of it. 
Mr. Smith: The Judge is running this thing. He is an- 

swering the question put to him by the Court. 

_ -Mr. Simon: If he is going to tell half of that 1949 survey, 

' I think we are entitled to have it all. But the question you 

asked him was merely to give his estimate of what he loses 

in his own store, and I would be very happy with that 
answer. 
Mr. Smith: I would like for him to go ahead and 

695 give his explanation, Your Honor, in response to 

your question. 

Hearing Examiner Pack: It was my understanding, Mr. 
Wall, that you preferred not to discuss the matter of your 
survey in the other store because you regarded that as 
confidential? 

The Witness: Yes. 

Hearing Examiner Pack: However, I understand your 
present statement does relate to that and Mr. Simon is 
raising the point that if you are going to tell part of that 
story he feels like he is entitled to all of it. My question 
did not relate to that survey, but rather related to your 
own business, and I was trying to see if we could get an 
approximation as to your losses last year, if there was a 
loss last year, with respect to the amount of it. Not in exact 
figures. I can appreciate you wouldn’t care to disclose that 
unless you had to. And at the moment I don’t see that it is 
necessary. 

Can you give us an approximation, or your best estimate 
as to your loss on patterns during the last year, for ex- 
ample? 

The Witness: My best estimate would be approximately 
$5,000. 

Mr. Simon: Thank you, sir. That is exactly what I 
wanted. So that if you got the catalogs free and postage 
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paid, and all that, you would still lose money on your pat- 
tern department? 
The Witness: I wouldn’t lose as much 


696 By Mr. Simon: 


Q. But you would still lose money? A. Yes. 

Q. Now, I take it as a business man you are required to 
anticipate the needs and buying habits of the customers you 
seek to serve, is that right? A. That is correct. 

Q. And one of the things that you try to do in your shop 
in an effort to sell fabrics is that very thing? A. That is 
one item. 

Q. That is your main item? A. No, I have another floor 
devoted entirely to different merchandise. 

Q. What is that merchandise? A. Curtains, draperies, 
linens, domestics, bedding, hard needle work—— 

Q. So that by ‘‘fabrics’’ you mean only dress goods? 
A. When I say ‘‘fabrics’’ I mean dress goods. 

Q. Fabrics is one of the main items that you sell? A. 
That is right. 

Q. And as an incidental to selling fabrics, or to promote 
the sale of fabrics, you try to sell them patterns? A. Yes. 

Q. Now, I have here four factors that I would assume a 

prospective pattern purchaser would consider in the 
697 competition of you and other people, and I would 

like for you to tell me if all four of these apply in 
your business, and if there are any others. First, is the 
element of price; that is a competitive factor, isn’t it? 
A. Yes. 

Q. Second, is the element of service, the kind of service 
the respective stores give, is that one a competitive factor? 
A. Yes. 

Q. Third, is the breadth of the selection the store has to 
offer, the choice the customer has, that would be competi- 
tive? A. We think so. 

Q. And fourth, is the proximity to other needs that the 
buyer might have for the same project, would that be a 
competitive factor too? A. State that again. 
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Q. The proximity, the closeness to the other items which 
the buyer might need for the same project; would that be 
a competitive factor? A. There are two lines of thought 
there. My patterns are not close to my piece goods. 

Q. They are in the same store? <A. Yes, but on different 
floors. 

Q. Is that a competitive factor though? A. Proximity 


! of the patterns to related merchandise? 
698 Q. Yes. A. I don’t think it is any handicap to me 
that I have them on another floor. 
Q. I just asked you whether that was one of the com- 
- petitive factors; you assume your customers consider in 
deciding where to shop? A. I think certain layouts is of 
prime importance. 

Q. Can you think of any other competitive factors that 
influence the buyer of a pattern in making her decision 
_ where she is going to shop? A. Say that again. 

Q. Can you think of any other competitive factors that 
influence the buyer in making her decision as to where she 
will make her pattern purchases? A. Yes, I think I can. 

Q. What are they? 

Mr. Smith: It seems to me that Mr. Wall understands 
that question better than I do. It seems like it is vague and 
- indefinite to me. Maybe Mr. Wall understands it. 

Mr. Simon: Do you understand the question, Mr. Wall? 

The Witness: What other factors are involved in the 
stimulation of pattern sales. 

Mr. Simon: Yes. 

The Witness: There are lots of other factors involved. 


By Mr. Simon: 


699 What are they? <A. Going after the business so 
to speak. 
Q. You mean by that, advertising? A. That is cone form. 
Q. What else? A. I do a fairly good job at home eco- 
nomics classes in the public schools. 
Q. What else? A. Churches. 
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Q. Good. What else? A. Well, I said schools. Two 
phases in the schools; one is for the home economic student, 
learning to study. The second is supplying patterns for 
groups within the school, such as cheerleaders or bandlead- 
ers, or marchers, or choral singers; by the pattern making 
one specific garment do. With the home economic teacher 
it is a repeated operation, semester after semester. In that 
business you have to go over and solicit and go all out to 
cultivate that teacher as well as the students and the stu- 
dents’ parents. 

Q. We would add solicitation as another competitive 
factor? <A. Yes. 

Q. Any others that you consider apply to your store in 
the sale of patterns? A. Well, I think the dispensing of 
that pattern across the counter is highly important as 

to the type of girl that sells it. 
700 Q. Your sales girl’s experience? A. Yes. 

Q. Any others? A. You popped that one pretty fast. 

Q. Iam buying them all. They all sound wonderful to me. 
A. I think of no other main selling points on the spur of 
the moment. 

Q. Let us go back then. On number one you and Wool- 
worth both sell patterns at the same price? A. I think so. 

Q. It is the same price, isn’t it? A. It is pre-ticketed ; we 
sell it at the same price. 

Q. 25 cents and 35 cents in your store, and exactly the 
same price in Woolworth? A. Yes. 

Q. Now, the second item of service, you have a long 
counter with chairs where the women can sit down and look 
through the books, is that right? A. I do. 

Q. At Woolworth she has to stand up at a small counter? 
A. They stand in most stores; I am one of the few that 
still has seats. 

Q. We are talking about your store and Woolworth’s. 
You have seats where she comes in and sits down leisurely 
and looks over the patterns, is that right? 
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701 Mr. Smith: Wait a minute. Mr. Simon wants to 

talk about Mr. Wall’s store and Woolworth’s be- 
cause it seems to be to his advantage. A minutes ago he 
' brought in competition, or the question of competition be- 
tween Mr. Wall’s store and Singer Sewing Machine. Mr. 
Wall has testified that in most stores they don’t have seats, 
and I think the testimony is complete. 

Mr. Simon: I can only do one thing at a time. I am going 
- to cover that. I am directing myself to the competition 

between his store and Woolworth to which he testified in 
direct. 

Hearing Examiner Pack: I don’t understand that Mr. 
Smith is objecting to the present testimony. 

Mr. Simon: Mr. Smith makes a big point of the fact 
that I went into Singer. Isn’t it a fact that Singer also has 
chairs for the people to sit in while looking through the 
pattern book? 

The Witness: I think a customer could find a chair in 
Singer’s. They are devoted to seating their customers in 
all sales, sewing machines and so on. I don’t know if they 
have chairs lined up at the pattern department or not. 

By Mr. Simon: 

Q. Haven’t looked there lately? A. No, I don’t believe 
I have been in there in a month or so. 

Q. You know whether Goldenberg’s had chairs in 
702 ~+=their pattern department? <A. No, sir; I was never 
in that department. 

Q. How do you know most don’t then, if you don’t know 
whether Singer or Goldenberg didn’t? A. I make it my 
business to find out; I inquire. 

Q. Why don’t you make it your business to find out what 
the guy next door and across the street are doing? A. His 
business is not on a par with mine. It is a novelty store 
where nobody would sit, but if you want to make it Wool- 
worth or the major department stores, I can more accurate- 
ly answer that. 
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Q. They are the ones you consider your real competitors? 
A. They are the ones I like to pattern my business after. 

Q. They are the ones you consider your primary competi- 
tors? <A. Any retailer with any merchandise is a com- 
petitor, but they are far enough away I can still operate in 
my location and meet their competition. 

Q. I assume you don’t want to answer my question. A. 
Didn’t I answer it? 

Q. I asked you whether they weren’t the ones you con- 
sidered your primary competitors? A. My primary com- 
petitors are on the south side of the river. 

Q. Who is on the south side of the river? A. Hecht’s. 
Across over in Arlington or Alexandria. I will put it that 

way. They are my primary competitors. 
703 Hecht’s? They are the big department store? A. 
Yes, 

Q. They are the primary competitors? A. I consider 
them one of my strongest competitors. 

Q. Now, going back in the Woolworth store, the pattern 
books sit on a small counter and the women have to stand 
and look at it, and in your store she sits leisurely and looks 
at the book? A. Yes, it is optional. They can sit if they 
want to; it is there for them. 

Q. In your store she has four lines of patterns she can 
look at, the four largest pattern selections; in Woolworth’s 
she has only Simplicity? A. That is correct. 

Q. In your store she can buy her patterns and her but- 
tons and zippers and thread and fabric and everything else 
she needs to make the dress in one store, is that right? A. 
That is our objective. 

Q. Is that your objective? A. Yes. 

Q. In Woolworth’s store the main element in making a 
dress, namely, the fabric, is not available to her, is it? <A. 
No. 


Q. Woolworth doesn’t sell any fabrics? A. No. 
704 Q. Now, you added five more that are very good. 
One of them is you advertise the sale of patterns in 
your fabrics? A. Yes. 
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Q. Woolworth does not advertise the sale of patterns? 
A. They advertise. 

Q. The sale of patterns? A. I don’t keep up with items 
they run. They just use space in the same paper I do. 

Q. Do you know of any instance when Woolworth has 
ever advertised the sale of patterns? A. Recall a definite 
occasion, no. 

Q. You recall any indefinite occasions? A. No. 

Q. Now, you do home economic class work in the schools, 
to promote the sales of fabrics and incidental patterns. 
Does Woolworth do any of that? A. I don’t know. 

Q. You know of any work that has been done in that area 
in that line by Woolworth? <A. No. 

Q. Do you know—you said you did work in churches to 
sell fabrics and patterns? A. Yes. 

Q. Do you know whether Woolworth does any of that? 

A. No, I don’t. 
705 Q. You know of any instance where they have? 
A. No. 

Q. And then you said you do solicitation work. Do you 
know of any instance where Woolworth has done solicita- 
tion work? A. Never solicited me. 

Q. Know of anybody they have ever solicited to sell pat- 
terns? A. No, I can’t recall. 

Q. The last item you mentioned was the salesgirl’s ex- 
perience. Does your salesgirl sell anything other than pat- 
terns and the things required in making a dress? A. My 
girl sells nothing but patterns. 

Q. Nothing but patterns? <A. Yes. 

Q. Would you assume she had better qualifications than 
the girl in Woolworth’s? A. Well, at the moment my girl 
is very inadequate because she is very new, but when it is 
possible I believe in having someone in that department 
who sews herself, and understands patterns and materials. 
You can’t always have them. 

Q. You concentrate on selling patterns? <A. Yes. 

Q. Now, do you know of any basis or competitive factor 
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on which Woolworth’s has an advantage over you in selling 
patterns to a woman who isn’t inside, or hasn’t yet 

706 entered the door of the Woolworth store? A. How 
was that again? 

Q. Do you know of any basis, or competitive factor on 
which Woolworth has an advantage in selling the pattern 
to a woman who has not yet entered the door of the Wool- 
worth store? A. Yes, I think if that woman is interested 
in making novelty stuff where notions are the primary in- 
gredient of what she is making such as right at this season, 
where there are numerous Christmas things for toys and 
aprons being made, and they are carrying a lower price 
range of notions than Iam. That woman would go to Wool- 
worth to pick up the notions and avail herself of the pat- 
terns while she was there, and the patterns would be the 
same price as mine, but the notions would be cheaper. 

Q. She would come to your store to buy the fabric 
though, wouldn’t she? A. I hope so, for fabrics involved 
in the sale. 

Q. Can you make an apron without using fabric? A. 
You can use plastics or use something else, but we assume 
a material is used in aprons. But material is not always 
bought with alterations. 

Q. Can you conceive of any other basis on which Wool- 
worth would have an advantage over you in selling patterns 
to a woman who hasn’t yet entered their store. A. Not 

except that their years of service in that location 
707 is longer than mine, and they might have a more 

established trade. In other words, by that, I mean 
Woolworth might be better known to the area in which I 
am operating than I am, from years of experience there. 

Q. By the same token a woman would be less likely to 
expect patterns in a Woolworth store than in a fabric 
store, isn’t that right? A. I don’t know what she expects. 

Q. You don’t? I appreciate, Mr. Wall, that you would 
like to get patterns as cheap as you can, is that right? A. 
Absolutely. 
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Q. Would you like to get them cheaper than Woolworth’s 
if you could? A. Due to sharpshooting in price? 

Q. No, if Simplicity was willing to sell you below the 
price that Woolworth pays, that would make you happy, 
wouldn’t it? 

Mr. Smith: I object to that question. 

Hearing Examiner Pack: I should think the answer to 
that question would be obvious, but we will take the answer. 
You may answer. 

The Witness: Well, yes, I would be happier still if they 
gave them to me. 


By Mr. Simon: 


Q. But regardless of how happy or unhappy you 

708 may be, the fact that Woolworth pays a lower price 

for patterns than you do does not hurt you in com- 

peting for the sale of patterns, does it? A. No, I don’t 
think so. 

Mr. Smith: If Your Honor please, that is an improper 
question. It does not hurt him? What does he mean by 
“Shurt?’’ 

Mr. Simon: The witness understood what I mean and I 
think Mr. Smith does too. 

Mr. Smith: This involves a legal proposition and I don’t 
know if the witness understands it or not. 

Mr. Simon: I think not only does the witness understand 
it, but so do you. 

Hearing Examiner Pack: The question has been an- 
swered, Mr. Smith, and I suggest that if you wish to take 
it up further you do so in redirect examination. 


By Mr. Simon: 


Q. Do you know of any instance, Mr. Wall, in which you 
have lost a pattern sale to Woolworth’s? A. Oh, yes, sir. 

Q. That is because you were out of the size and she would 
go next door? A. That could be one reason, and another 
one, they got there first. 

Q. You know of any case where that happened? <A. Yes, 
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I have customers come in the store with patterns in 
709 ~=their packages all the time. 
Q. And you sold them the fabrics, didn’t you? A. 
I hope so. 

Q. So those people, the fact that Mr. Woolworth sold 
them the pattern generated fabric buyers for you? A. I 
hope so. 

Q. Now, why do you have the patterns in the basement, 
Mr. Wall? A. Because I don’t have room for them on the 
first floor. 

Q. Is that the only reason? A. I think that is the main 
reason now. 

Q. Is one of the reasons that it is good merchandising to 
have the woman walk through the store down to the base- 
ment for the patterns and let her see the things you have 
for sale? A. That could enter into it. 

Q. Does that enter into it in your mind? A. In my par- 
ticular store they have to go in opposite directions from 
patterns to the other goods. The stairs come down in the 
middle of the patterns at one end and merchandise at the 
other. We live in hopes they will see other goods. 

Q. That is one of the reasons you have patterns in the 
back of the basement? A. No, sir; I would put them on 
the first floor if I could work it out. I have tried everything 
in the world to put them there and can’t without sacrificing 

something else. 
710 Q. Why don’t you sacrifice something else? Why 
don’t you put the fabrics downstairs? A. That 
wouldn’t be good business. 

Q. Because it is the fabrics you want to sell and the pat- 
terns are necessary evils, isn’t that right? 

Mr. Smith: That is nothing but arguing with the wit- 
ness. That is not asking him a question. 

Hearing Examiner Pack: Will you state the reason why 
you don’t have the fabrics downstairs, Mr. Wall? I believe 
you did state that you didn’t think that would be good 
business? 

The Witness: Yes, sir. 
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By Mr. Simon: 


Q. Why wouldn’t that be good business? A. I have 
higher ceilings on the first floor. I can build up display and 
- make more adequate displays of piece goods that have to 
be strung up than I could downstairs with a low ceiling. 
I ean display blankets and linens and stuff like that on a 
lower level. : 

Q. And it is piece goods you are primarily interested in, 
and want to sell, isn’t that right? A. Piece goods, over 
patterns and notions, yes. But my volume is approaching 
piece goods in the other departments with the exception of 
the patterns. 

Q. We are not talking about draperies at the mo- 

711 ment; just fabrics and patterns. A. You said what 

did I primarily sell, and I do a volume of draperies 
almost equivalent to piece goods. 

Q. I was excluding for a moment, the drapery business. 
I am sorry. Items like thread, buttons, zippers, are they 
profitable items? A. Well, we assume that they are. They 
carry a normal markup. 

Q. Patterns carry a normal markup, don’t they? A. But 
you don’t have petty thieves in patterns to the extent you 
have in notions. You never know how much of the notions 
you lose, like threads, small things that are exposed to the 
customer. And the customer never goes into a pattern 
counter department. 

Q. I take it the principal reason you carry those items 
with notions is as a service to your customer? A. No, that 
is profitable. 

Q. Threads and buttons are profitable? A. We assume 
they are. They carry a normal markup. 

Q. You just got through saying that patterns carry a 
normal markup and you don’t have the thefts in that depart- 
ment? <A. Yes. 

Q. That would indicate to me thread was less profitable 
than patterns. A. The volume in notions is larger than 
in patterns. 








115 


Q. You sell more than 12 thousand dollars a year in 
notions? A. Yes. 
712 Q. Maybe you and I aren’t talking about the same 
thing in notions. I am not talking about $2.00 belts 
as notions. I am talking about threads and buttons. A. I 
only carry sewing notions. 

Q. Do you carry belts for ladies’ dresses? A. No. 

Q. Do you consider that thread and buttons are profita- 
ble? A. Yes. 

Q. All right. Now, you do a very substantial amount of 
this home economics promotion work in schools and 
churches, don’t you? A. I am new up here, but I am going 
out after it. I did a substantial amount of it in the previous 
concerns, and I hope to develop this into a very substantial 
business. 

Q. That is very helpful in selling fabrics, isn’t it? A. 
Certainly it is. 

Q. Simplicity spends a lot of money—you don’t know 
how much, but you do know they do a lot of work with the 
schools in promoting home sewing, don’t you? <A. Yes, I 
am conscious of that. 

Q. They put out a book called Modern Miss for the youth 
sewing, don’t they? A. Yes. 

Q. They put out a children’s sewing book? A. Yes. 

713 Q. AsI say, I don’t expect you to know how much 

they spend, but you do know they do a lot of work 

which must cost them a lot of money promoting sewing to 

teenage girls in the schools? A. Yes. I put them on a par 
with any of the others. They are good at it. 

Q. That helps you, doesn’t it? A. Certainly. 

Q. It does, or should help all other independent fabric 
dealers like you? A. Should help any dealer. 

Q. Doesn’t help any man who doesn’t sell fabrics, does 
it? A. Does he sell notions? 

Q. Isn’t the man—suppose a woman buys a dress—— 

Mr. Smith: Let him answer that question. 
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Mr. Simon: I thought he did. 
The Witness: What is the question? 
Hearing Examiner Pack: Read the question, please. 


(The reporter read the question as follows: 


**Question: Doesn’t help any man who doesn’t sell fab- 
rics, does it?’’) 


The Witness: I said it helps the dealer that sells notions. 
Anything pertaining to the making of the garment on home 
sewing. 


By Mr. Simon: 


714 Q. When a woman makes a garment at home, ap- 
proximately what percentage of the total cost of the 
garment is in the fabric? A. I couldn’t answer that. 

Q. Well, what is your best estimate? Would it be around 
85 or 90 per cent? A. There are seasons when 90 per cent 
would be a good figure. If they are making formals with 
fur trim sometimes the fur is equivalent to the material. 
We sell little mink furs and other furs which make a dress 
run very expensive. Sometimes it is equivalent to the 
dress, or rather the material, itself. But in the Summer 
time when they are making cottons the piece of material 
is 90 or 95 per cent of the garment. 

Q. The material is 90 to 95 per cent of the cost of the 
garment—— A. Is in the material. 

Q. What would be your estimate of the average cost 
throughout the year, Summer, Winter, of the cost of the 
material as to the total cost of the garment? A. That would 
take some thinking. To average it out for the year—right 
now the trimmings are running very expensive. In the 
Summer they run very low. I would say the trimmings—I 
am guessing at this—would average 15 to 20 per cent of 

the cost of the garment. 
715 Q. The trimmings? A. The trimmings that go 
with the piece of goods, the patterns, notions, thread, 


. 
a 
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zippers and everything that is involved in the making of 
the garment other than labor, the approximate per cent 
of the total cost of the garment. 

Q. That is an average to the year? A. I am just guess- 
ing at that, but I should think so. Maybe it is ten per cent 
or eighteen per cent. 

Q. Some where around 10 to 18 per cent? <A. Say a 
woman pays $5.00 for a piece of goods which is the normal 
sale. She buys a 50-cent pattern—— 

Q. $5.00 is a normal sale? A. I took that figure. It is 
normal for certain fabrics. And if they buy the 50-cent 
pattern, and a 35-cent zipper and 20 cents worth of thread, 
and 20 cents worth of seam binding and pays a dollar and 
a quarter to get the belt. 

Hearing Examiner Pack: Do you sell them the belt? 

The Witness: The belt may come from Singer’s next 
door, which is a service of theirs. Then it has exceeded 20 
per cent of the garment. That is using that for illustration. 

Hearing Examiner Pack: Off the record, Mr. Reporter. 

(Discussion off the record.) 

Hearing Examiner Pack: On the record. 

By Mr. Simon: 
Q. Now, Mr. Wall, you were talking about the findings 
that go into a garment and sometimes decreases the 
716 percentage of cost of the fabric, and the items that 
make the fabric a less sizable portion of the cost, like 
mink collars, is that right? A. Yes. 

Q. Woolworth doesn’t handle any findings like mink col- 
lars, do they? A. I don’t think so. 

Q. You know, don’t you? A. It is pretty generally sold 
everywhere, fake trimmings. 

Q. Do Woolworth’s handle the fur trimmings? A. I 
don’t know. 

Q. In any event, whether it is 82 per cent, or 90 per cent, 
which you said, between 10 and 18 per cent, the big bulk of 
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what the woman spends making a dress goes for the fabric? 
A. I think so, yes. 

- Q. So when Simplicity spends a lot of money promoting 
home sewing in schools, the great bulk of the benefit of that 
comes from the man who sells the fabric, is that right? A. 
Yes. 

Q. Now, I show you two documents which I will have the 
reporter mark Respondent’s Exhibit 11 and 12 for identi- 
fication. 


(The documents referred to were marked Respondent’s 
| Exhibit 11 and 12, for identification.) 


Are you familiar with those two publications? <A. Yes, 
I am familiar with them. 
Q. And in those publications, Simplicity very ex- 
717  tensively promotes the sale of various kinds of fab- 
rics to be used in home sewing, is that right? A. Yes. 
Q. And you and stores like you get the benefit of that? 
A. Yes. ; 
Q. And Woolworth does not, to the extent of fabrics? 
A. To the extent of fabrics, no. 
Q. That is between 82 and 90 per cent of the total expen- 
ditures in home sewing? A. Some where near that. 
Hearing Examiner Pack: You said these two papers had 
been marked Respondent’s Exhibit 11 and 12 for identi- 
fication. . 
Mr. Simon: Yes, I believe those are the next two. I 
should have asked you first. 
Hearing Examiner Pack: That is correct. 
Mr. Simon: Respondent’s Exhibit 11 is an issue of Mod- 
ern Miss, is that right? 
The Witness: Yes. 


By Mr. Simon: 


Q. That is published periodically by Simplicity, is that 
right? A. Yes. 
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Q. In your opinion is that a fair sample of the 
718 various issues of Modern Miss? A. Yes, I think so. 

Q. And Respondent’s Exhibit 12 is an issue of the 
Simplicity Pattern Book, and that is published periodically 
by Simplicity? A. Yes. 

Q. Would you regard that as a fair sample of the Pat- 
tern Book? <A. Yes. 

Q. Judge, I offer Respondent’s Exhibit 11 and 12 in 
evidence. 

Mr. Smith: I object to them because he didn’t show how 
they were published, who they were circulated to, or what. 
The mere fact they are published doesn’t mean anything. 

Mr. Simon: The witness has already testified those are 
used in promoting home sewing in the school. 

Mr. Smith: That doesn’t show how they are used. 

The Witness: They are sold; we collect a price for them. 

Mr. Smith: It isn’t something free that is given away 
with this company. I object to them because it is an inade- 
quate description of them. 

Mr. Simon: I will go into more detail. 

Mr. Smith: I don’t want you to do it for me. I am 
objecting to the testimony of the documents. 

By Mr. Simon: 
Q. You testified earlier Simplicity did a substantial 
amount of work in the schools to promote sewing. 
719 Will you tell us in detail what Simplicity does to 
promote home sewing in the schools? A. I don’t 
see much of that publicity. I only get it in hearsay from the 
home economic teachers that come into the store and often 
times refer to it. 

Q. Is there any better way to learn about it than from 
the very teachers who are doing the work with the students? 
A. That is a mighty satisfactory way. 

Q. And these home economic teachers that are teaching 
the girls to sew, they tell you about the work Simplicity 
does with them, is that right? A. On occasions, yes. 
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Mr. Smith: I object to that on the grounds it is hearsay, 
as to what these teachers tell them. 

Mr. Simon: I think under the Danbury-Hatter Case, 
which is cited very frequently around here—— 

Hearing Examiner Pack: I think it is hearsay, but it 
seems to me it is harmless. I don’t see any point in the 
matter one way or the other. The testimony may remain as 
it has already been given. Go ahead, Mr. Simon. 


By Mr. Simon: 


Q. You spend a lot of money for advertising, don’t you, 
Mr. Wall? <A. Yes, on a budget. 
720 Q. Consistent with your size? <A. Yes. 

Q. And isn’t handling patterns, four lines of pat- 
terns, as a matter of fact, a form of advertising for you? 
A. I would say it is a service. 

Q. And isn’t every service a form of advertising? A. 
You might interpret it that way. 

Q. Now, the only purpose of a pattern is to convey to 
the home sewer the idea or style which is represented by 
the markings on the paper the pattern is made of, is that 
right? A. I believe for the explicit instructions that she 
follows to construct that garment. I might have missed 
your point. 

Q. When a woman buys a piece of fabric she makes it into 
a dress and wears the dress; she buys a button and sews it 
on the dress and uses it? A. Yes. 

Q. The only reason she buys the pattern is because it 
gives her the style of the dress she wants to make, isn’t 
that right? A. Well, it gives her more than the style; it 
gives her the instructions for constructing the dress. 

Q. Which is telling her how to make the dress? A. Yes. 

Q. And that is the only reason she buys it is because it 
tells her how to make the dress? A. And provides a fit. 

Q. Now, every four months, Simplicity Pattern 
721 Company gives you credit for all the old styles of 

patterns that you haven’t sold, isn’t that right? A. 


That’s right. 
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Q. You don’t return those patterns to them, do you? A. 
I don’t return the contents of the packages; I only return 
the envelope in which it was shipped. 

Q. You return the envelope in which it was shipped so 
that they can check how many you had? But you throw 
away, or burn the patterns themselves? A. Yes. 

Q. And they give you 100 per cent credit for that, don’t 
they? A. Yes. 

Q. At least two of your other pattern companies only give 
you 90 per cent credit, don’t they? A. That’s true. 

Q. But Simplicity gives you 100 per cent for every pat- 
tern you haven’t sold at the end of the life of the style. 

Mr. Smith: That isn’t correct, your Honor. 

Mr. Simon: I am asking the witness. 

Hearing Examiner Pack: Let Mr. Wall state whether it 
is true or not. 

Mr. Smith: The contract there states what they give 
him credit for, and it speaks for itself and I object to going 

over the contract. 
722 Mr. Simon: Mr. Smith went clear through the 
contract and said didn’t it say so and so, and I didn’t 
object. 

Mr. Smith: The contract says here what he gets credit 
for, for discards only. 

Hearing Examiner Pack: If Mr. Wall wishes to have the 
contract before him when he answers he may do so. 

Mr. Smith: I want him to, because the question pro- 
pounded is misleading and contrary to the contract. The 
contract only says he is entitled to credit for discards. 

Mr. Simon: I object to Mr. Smith’s statement, which is 
contrary to the fact. 

Hearing Examiner Pack: What was the last question, 
Mr. Reporter. 


(The reporter read the question as follows: 


‘‘Question: But Simplicity gives you 100 per cent for 
every pattern you haven’t sold at the end of the life of 
the style?’’) 
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Hearing Examiner Pack: You may answer the last ques- 
tion, Mr. Wall, if you can. And if you wish to refer to the 
copy of the contract, you have it before you and you may 
do so. 

The Witness: They give 100 per cent on all discards 
except transportation. We pay that. 


By Mr. Simon: 


Q. Mr. Wall, four times a year—rather three times 
723 a year, every four months, certain styles are con- 
sidered obsolete and taken out of the catalog? A. 

That is right. 

Q. When that happens they give you 100 per cent credit 
' for every one of those patterns you have on hand, and you 
throw the pattern away, is that right? A. Yes, except for 
transportation. 

Q. Well, they give you 100 per cent credit for what they 
paid, or rather what you paid them. In other words, if 
you paid them a thousand dollars for patterns, they would 
give you a thousand dollars worth of credit, and you just 
throw the patterns away? A. Yes. 

Q. Has anybody from the Federal Trade Commission 
ever interviewed you or anybody connected with your com- 
- pany so far as you know prior to December, 1954? A. Not 
to my knowledge. 

Q. The first time was when they came in in March or 
_ April, is that right? A. That is right. 

Q. Now, you get previews, don’t you? A. I do. 

Q. Prior to January, 1954, your store was getting 1500 

previews during the peak seasons and 1,000 in the 
724 other parts of the year, is that right? A. I think 
you are correct. 

Q. And when the salesman came around to see you in 
January of 1954, you said you would like to cut him to 
1,000 a month, didn’t you? A. Yes, I think that’s correct. 

Q. And the company cut them to what you wanted; no 
argument at all? A. No argument. 








123 


Q. And in the Spring you said you wanted to increase it 
back to 1,500 for the peak seasons? A. I think I did for 
peak seasons. 

Q. And that was wholly voluntary on your part? A.Yes. 

Q. I take it the reason you increased your preview order 
from 1,000 a month to 1,500 a month was because you 
thought the previews were good advertising for you? A. 
Yes, I considered them necessary. 

Q. Necessary to selling fabrics and patterns and every- 
thing that goes with it, is that right? A. Yes. As long as 
the competitors have them I have to have them too. 

Q. Don’t they help to sell the fabrics? A. I think they do. 

Q. Now, in the two years you have been in this business, 

hasn’t Simplicity always treated you fairly, and 
725 even, in fact, generously? 
Mr. Smith: I object to that question. It calls for 
a conclusion and has no relevance whatsoever. 

Hearing Examiner Pack: I think it is very general, Mr. 
Simon. Did you have in mind any particular point? 

Mr. Simon: Well, the statute talks about the word ‘‘un- 
fair’? and I would be happy to phrase it the other way, but 
to use the statutory word ‘‘unfair,’’ Mr. Wall, since you 
have been in this business, in your opinion, has the Sim- 
plicity Pattern Company treated you unfairly? 

Mr. Smith: Just a moment, before you answer that Mr. 
Wall. I object to that question on the same ground that 
I objected to the other. 

Hearing Examiner Pack: Yes, I think that is too general, . 
Mr. Simon. Objection is sustained. 


By Mr. Simon:. 


Q. Mr. Wall, have you been a very consistent slow payer 
of your bills? A. I should say that we were very slow for 
the first year or so that I went into that business. 

Q. It got worse the second year, didn’t it? A. I thought 
it improved the second year. 
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 Q. Well, isn’t it—— A. We just wound up the second 

year and I think Dun and Bradstreet or any rating firm 
have put us on a far more—— 

726 Q. I am interested in how you paid your Sim- 
plicity bills. This Summer didn’t you owe Simplic- 

ity as much as $1,000 at one time? A. Might have. 

Q. And that $1,000 represented your purchases over a 
period of eight or nine months, didn’t it? A. No, I don’t 
think it was that many months. 

Q. About how many dollars worth of patterns were you 
paying for, or rather buying a month? A. Well, again I 

don’t have that breakdown, but I don’t believe that bill 
ever went over three months in arrears. It might have. 

Q. Were you buying $330 worth of patterns a month? 
A. I don’t know. 

Q. The fact is, I think you will find, Mr. Wall, that the 
$1,000 was for eight or nine months of patterns. 

Mr. Smith: I object to that question, because Mr. Simon 
says ‘‘The fact is,’’ he thinks. He cannot testify. 

Mr. Simon: I withdraw the question. 

By Mr. Simon: 

Q. Mr. Wall, in the last twenty months, isn’t it true the 
Simplicity Pattern Company had to send you sixteen col- 
lection letters? A. They have sent a number of collection 

letters; I don’t know how many. 
727 Q. Do you dispute that it is 16 collection letters 
in 20 months? A. I don’t dispute it; I don’t sanction 
it either; I don’t know. 

Q. That is approximately right? A. I have had a lot of 
them. 

Q. That is the approximate amount? <A. I would say it 
is a fairly good guess. 

Q. And earlier this month, there was one bill of $50.20, 
that was long passed due, and you sent them a post-dated 
check for $50.20, didn’t you? A. No, sir. 

Q. You didn’t? A. No, I sent them a check. It was not 
postdated, and it was in the mail before I got the last notice, 
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Q. Didn’t you send them—you are certain you didn’t 
send them a postdated check? A. I never sent anybody a 
postdated check. 

Q. I show you a document I will ask the reporter to mark 
Respondent’s Exhibit 13 for identification. 


(The document referred to was marked Respondent’s 
Exhibit 13, for identification.) 


The Witness: Your Honor, may I confer with counsel? 
Hearing Examiner Pack: Off the record. 


728 (Discussion off the record.) 


Hearing Examiner Pack: On the record. At the 
time we went off the record we had under discussion a cer- 
tain check which Mr. Simon stated was a postdated check, 
or at least that was implied by his question. Mr. Wall had 
stated, I believe, that he had never given a postdated check. 
It seems to the Examiner that the matter is of no partic- 
ular consequence one way or the other. 

Mr. Simon has also stated off the record that he had no 
intention by bringing the matter up to embarrass Mr. Wall, 
and now I understand Mr. Wall’s statement to be that he 
is not so sure about whether the check in question was post- 
dated or not; that it might have been, is that correct? 

The Witness: I would like to see the check. It hasn’t 
been presented and I am not familiar with it. If one shows 
up maybe I will have some explanation for it. 

Hearing Examiner Pack: Mr. Simon, you had the check 
marked for identification or were about to do so, as Re- 
spondent’s Exhibit 13. 

Mr. Simon: Shall we go ahead and put it in the record? 

Hearing Examiner Pack: Will you just show it to Mr. 
Wall, please. He wants to see it. 

Mr. Simon: Will the record show I am showing the 

witness Respondent’s Exhibit 13 for identification. 
729 Mr. Smith: Your Honor, I think this check ought 
to be shown to the witness off the record in view 
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of your ruling that the check has nothing to do with it. The 
witness just said he wanted to see it. 

Hearing Examiner Pack: I believe Mr. Wall wanted to 
see the check and possibly make an explanation in regard 
to it. 

The Witness: This check is dated 10/13. 

Mr. Simon: You mean October 13? 

The Witness: Yes. Now, I would like some conclusive 
evidence of when you received the check. 

Mr. Simon: I am asking you the questions, Mr. Wall. 

The Witness: I am denying sending a postdated check. 
And this check is dated on the voucher attached to it, 
October the 13th. I would like to know when I presented 
the check. 

Mr. Simon: I am asking you. 

The Witness: Well, if you will give me an opportunity 
to go to my records and I will tell you the day that I mailed 
it. 
Mr. Simon: I will give you that opportunity. 

The Witness: We have never, in the two years I have 

been there sent anybody a postdated check for as much as 
one day even. 

730 Mr. Smith: Your Honor, if Mr. Simon later on 
wants to call Mr. Wall as a witness about that check, 

he may do so, but I am not going to send him way out to 

his store and back down here after checking his records. 

Hearing Examiner Pack: I don’t understand that Mr. 
Wall has been asked to return to the witness’ stand at all. 

Have you anything further in connection with this check, 
Mr. Simon, or can we go on with something else? 

Mr. Simon: One more. Are you prepared to say yes or 
no to whether the check of which you hold the stub was 
not dated November—— 

Mr. Smith: Before you answer that—— 

Hearing Examiner Pack: Let him complete the answer 
first. Go ahead, Mr. Simon. 

Mr. Simon: Are you prepared to say the check of which 
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you hold the stub in your hand was not dated November 
the 7th, 1955? 

The Witness: The check says November the 17th. 

Mr. Simon: That is the stub which is presumably the 
day it was issued. Are you prepared to tell me the date 
on the check, or the top half of the check was not dated 
November 7th, 1955? 

Mr. Smith: Your Honor, if I understood your ruling the 
testimony about this check was ruled out. 

Hearing Examiner Pack: No, sir; I did not. I had 

731 not ruled the testimony out, Mr. Smith. We were 

' simply discussing the matter off the record, and I 

was trying to work out some solution of the problem where- 

by Mr. Simon could establish what he considers to be neces- 

sary in the record, and at the same time avoid Mr. Wall 
any embarrassment. 

I believe the Respondent’s Exhibit 13 for identification 
is not a check then, it is a stub, is that right, Mr. Simon? 

Mr. Simon: Yes. Apparently this company has a check 
system in which the man to whom it is sent to retains the 
bottom half and deposits the top half in the bank, and, of 
course, we deposited the top half and this is the bottom 
half which we retained. 

The Witness: This is dated October the 13th. Now, I 
want you to show me or tell me what date was on the check 
itself and when it was presented. 

Mr. Simon: I am sorry, Mr. Wall, but I ask you the 
questions. My question is whether you are prepared to say 
that the check to which that is attached was not dated 
November the 7th, 1955? 

The Witness: Yes, I am prepared to say. 

Mr. Simon: Was it? 

The Witness: Let me get my records and find out. I 
don’t carry that in my head. I deny sending a postdated 
check until I have it proven to me that one got in the mail 
by mistake. 
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Mr. Simon: I have no further questions about the check, 

Judge, and a little while ago, when we were off the 
732 ~=record, Mr. Wall started to make a suggestion, and 
| I said that anything he was going to say should be 
- on the record. And I would like to give him the opportunity 
on the record to make the statement he started to make 
off the record. 

Hearing Examiner Pack: Do you have any further state- 
ment to make about this matter, Mr. Wall? 

The Witness: Well, Your Honor, what I hoped to keep 
off the record was the fact that I, as a small merchant, am 
representing small merchants all over the country that are 
operating under the same agreement with Simplicity that 
I am. 

The slow credit for my concern is no reflection on me. A 
deficit was incurred before I went there and I have wiped 
it out. But to bring all this to light in the trade journals 
and with the credit associations is going to seriously impair 
my business, and make me as an individual suffer for all 
the other stores in the country. And I would like for it to 
be kept out of publication. 

But my credit compared to somebody in California or 
Maine or someplace else, I cannot see the bearing on it 
because Simplicity reserved the right to cut off my credit 
any time they saw fit. And they never saw fit to do so. 

Mr. Simon: They carried you all during this two year 
period. 

The Witness: You carried me and I appreciated it and 

I wrote you a letter of thanks for it and told you I 
733 was getting on my feet and that the business was 

not operating profitably. I have no kick on that. My 
objection is the fact that all this conversation is going to 
every credit association in the United States, and it is 
going to hurt me as an individual when I am here to repre- 
sent, I suppose, all the privately owned stores in the 
country. 

Mr. Simon: Judge, I move to strike from the record his 
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statement that he was here to represent all the privately 
owned stores in America. 

Hearing Examiner Pack: The motion is denied. I am 
going to leave Mr. Wall on the record just as he had made 
it. Of course, Mr. Wall, your present statement will appear 
on the record just as the other testimony will appear. And 
it may be that your statement will serve the purpose you 
had in mind, that is, offering something in the way of 
explanation as to the point of your being behind at times 
in the payment of your bills. 

I don’t see anything further to be done on this particular 
matter, gentlemen, unless there are further questions of 
Mr. Wall or Mr. Wall has further statements I suggest we 
go ahead. 

Mr. Simon: I have no further questions, Your Honor. 

Hearing Examiner Pack: Mr. Smith, do you have any 
re-direct? 

Mr. Smith: Yes. 


Re-Dmect 
By Mr. Smith: 


734 Q. Mr. Wall, you made a statement back in the 

testimony, in response to a question Mr. Simon asked 
you; whether or not your store had been hurt. I think he 
used the word ‘‘hurt’’ by reason of Woolworth’s compe- 
tition. 

Mr. Simon: I object to that because that is not what 
I said. 

Mr. Smith: What did you say? 

Mr. Simon: I asked this witness whether although he 
would like to get a lower price, whether he was hurt com- 
petitively by the fact that Woolworth got better terms 
than he got, and he said no, he was not hurt by that fact. 

Mr. Smith: What did you mean by hurt, Mr. Wall? 

The Witness: I mean that the cost of the item had 
nothing to do with the number of units that either store 
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sold. What I paid for it and what Woolworth paid for it, 
or anybody else, has no reflection on how many are sold 
to what customers or when. 

By Mr. Smith: 

Q. Is that because these patterns are fair traded, they 
all sell at the same price every where else? A. That is 
correct. 

Q. So that you meant it made no difference as to what 
the cost was when you compared Woolworth to your com- 
pany, because the retail price was the same? A. It 

makes no difference to the customer what it cost the 
735 ~— dealer. 
Q. That is what you meant by that testimony? 
A. Yes. 

Q. Mr. Wall, I have one further question to ask you, 
and that is whether or not on this last Friday, Mr. Simon 
and this representative from Simplicity Patterns had any 
conversation with you or tried to represent to you, or 
contend with you that Woolworth’s, next door to you, was 
not in competition with your store? 

There was a question of competition discussed between 
you and Mr. Simon and the representative of Simplicity 
regarding the competition of Woolworth’s? A. Yes. 

Q. Will you tell us what that conversation was? A. Not 
verbatim. But they suggested that having Woolworth’s 
next door to me was an asset. And that their selling pat- 
terns did not reflect on the number of patterns that I sold. 

Q. I didn’t hear you. A. That the number of patterns 
sold by the Woolworth’s did not reflect on the number of 
patterns that I could sell. 

My reply was any pattern they sold was in competition 
to my offering the same pattern for sale. 


736 Hearing Examiner Pack: What Mr. Smith asked 
you, what your impression was, and you may state 
what it was and then state the basis for the impression. 
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- What they said to you, in other words, that gave you that 
fa impression. 

The Witness: Well, one of the two men commented that ! 
it was their opinion that being next door to a Woolworth | 
iw Company was an asset. I agree that having a Woolworth ; 
Company next door to me was an asset, except for the fact 
that they carried a pattern which was in direct competition 
with me. 

° £ e te * e " 
. 740 : 
OSCAR MERBER | 


was thereupon called as a witness for the Commis- 
sion, and having been first duly sworn, testified as follows: 


Dmecr ExaMINaTION 
By Mr. Smith: 


Q. Mr. Merber, you have given the reporter your full 
name? <A. Yes, I have. 
» Q. And your address? <A. 1415 Tuckerman Street, 
Northwest, Washington, D. C. 

Q. Mr. Merber, you are in business in Washington, D. C., 
are you not? A. Yes, I am the President and Secretary of 
“ the Yard Stick, Inc., which is a business in Washington, 
D. C. 

Q. Where is that? A. 928 F Street, Northwest, and we 
also maintain and operate a store which is wholly owned by 
° the corporation, on discount fabrics at 615 7th Street, N.W. 

Q. When did you open up the 7th street store? A. The 
store on 7th street was opened on September 6th of this 
year. 

. Q. And does it go under the name of Yard Stock too? 
A. No, it goes under the name of Discount Fabrics. | 
741 Q. Do both stores handle the same type of mer- | 
chandise? A. No, sir. The store on F handles ex- 
“e clusively drapery and slipcover fabrics, as of September 
6th. And the store on 7th street handles both drapery and 
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- glipcover fabrics and in addition to that, dress materials 
of all kinds and varieties. 

Q. Up until the time you opened up the 7th street store, 
did the F street store handle patterns? A. Yes, sir; it did. 

Q. Do both stores now handle patterns or just one? 
A. Just the 7th street store. 

Q. That is as of September 6th? A. September 6th of 
this year, that is correct. 


745 Q. Now, we come down to Service Simplicity 
Counter Catalogs. Did the Yard Stick pay for them? 

A. Oh, yes. 

Q. The numbers shown there you have got each 
746 month is that correct? A. Yes. 

Q. Do you remember what the cost of them were? 
A. No, but to the best of my knowledge, and this Exhibit 
25-b, refreshes it, it was $1.25 for each book. 


747 Q. Right below that is the number of catalogs, 
right? A. Right. 

Q. They were paid for too, were they not? A. Yes. 

Q. Now, 2 little further it goes into the question of pat- 
tern cabinets, and it lists certain of their cabinets. Now, 

the contract which says ‘‘above figures’’ that is 
748 referring to the pattern cabinets in equipment? A. 
That is right. 

Q. On a rental basis, five per cent per annum, and upon 
termination of service agreement to be returned prepaid 
to Niles, Michigan, right? A. Yes, upon termination of 
service all fixtures to be returned prepaid to Niles, Michi- 


Q. That means returned to the Simplicity Pattern Com- 
pany factory now in Michigan, does it not? A. That is 
correct. 

Hearing Examiner Pack: You were reading from which 
exhibit there? 

Mr. Smith: 26-b. 
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i By Mr. Smith: ! 
- Q. That means, you understood that to mean, the title i 
eB to those cabinets remained in Simplicity while you paid | 
2 five per cent per annum as rental or interest, is that right? | 
A. That’s right. | 
’ Q. You still have those cabinets? A. I beliece we have ! 
> all the cabinets with the exception of one which was my | 
recollection turned to or back to Simplicity at or about that 
g time, and proper credit was received on the return of the : 
5 cabinets. | 
Q. Now, the Yard Stick, prior to this date of September, } 
‘ transacted all its business from the F street store, is | 
749 that correct? A. That is correct. 
a Q. And they handled dress materials, patterns, : 
a yard goods, as they call it, rather than dress goods; and ! 
notions, did they not? A. All of those things with the | 
% exception of the fact that our notions were to have been, 
or were to be handled in a very limited extent. 
i Q. Now, when you moved down to 7th street, you moved 
the patterns down there, did you not? A. Yes. 
. Q. You opened up the 7th street store? <A. Yes. 


Q. And do you sell notions in the 7th street store now? 
A. With the exception of thread, we sell no notions what- 
soever in the 7th street store. 
Q. Do you know what volume of Simplicity Patterns were 
¢ sold by the Yard Stick during a year? A. I will be very 
a frank with you; I haven’t the slightest idea. 
Q. Now, the Yard Stick is an independent store, isn’t it? : 
. A. Yes, sir. | 
> Q. It is not a member of a chain? A. No. sir. | 
Q. Around on 7th street there are two stores, one oper- 
ated by F. W. Woolworth Company and that is at 406 
750 7th street, and another one operated by McCrory 
at 826 7th street, N.W., is that right? A. That is 
right. 
Q. In your opinion, is the Yard Stick, that is, speaking 
7 of both its F street and 7th street stores, in competition 
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with the Woolworth and McCrory stores on 7th street 
in the sale of patterns and notions? <A. Frankly, not to 
any serious extent, because neither of those stores handles 
' the comprehensive line of fabrics we do. 

Q. I didn’t mean fabrics. I said Patterns. A. Yes. You 
see my point is this. Patterns are necessary adjuvants to 
_ fabrics. Without patterns in the store one could not 
attempt to sell any fabrics for home sewing. On the other 
hand, there are classifications of fabrics running from the 
very popular or low priced items, which are handled only 
by the 5 & 10 cent stores, running on up to better fabrics, 
which are handled—medium priced and better—which are 
handled by the normal independent store. And then on up 
into certain more high maturities. 

As a practical matter, if a customer were to think in 
terms of buying a pattern, strictly by itself, then in that 
sense, strictly speaking, I think you would be right in 
saying we are in very definite and positive competition 
with any other store that handles either the same pattern 

or any other pattern. 
751 On the other hand, if you are talking of sincere 

and genuine and meaningful competition, where it 
affects dollar and cents wise of a business, I honestly 
and sincerely don’t believe that a 5 & 10 cent store, regard- 
less of how much business they do presents any competition 
to an independent store, or vice versa. Or that any inde- 
pendent store presents competition to 5 & 10 cent stores. 

Q. You were speaking of competition generally? <A. I 
mean even for a store, for example, I will exemplify. In 
our 7th street store we are two doors away from Singer 
Sewing Machine, which handles a pattern department. They 
do not handle Simplicity patterns in that particular store. 

Frankly, they are handling that pattern as an aid and 
an assist to us rather than a hindrance, becase we find—— 

Q. Is that Singer you are talking about? A. Yes, the 
Singer Sewing Machine. Because we have found in our 
experience, although we weren’t quite sure of what would 
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happen when we started in, but we found in our experience 
that the fact that Singer Sewing Machine has a compre- 
hensive line of patterns even though it is only one company, 
that is the McCall Corporation, that that very fact assists 
us because they are near us so that if a customer is looking 
at some materials and is then seeking a pattern for it, and 
if we don’t have the right pattern, it is very simple to say 

‘‘Well, right down the block is a store which handles 
752  patterns’’ and it helps to clinch the sale. 

Q. Well, is there any way that you know that they 
would go to your store? A. I am sorry, I don’t understand 
your question. 

Q. Is there any way you would know that they had come 
to your store for a pattern? A. That the customer would 
come back to our store? 

Q. If he bought the pattern at Singer’s, how do you know 
he would come to your store to buy the goods? A. There 
is no certainty, sir, for this reason: Especially because 
Singer Sewing Machine people handle a line of fabrics 
and materials by the yards, which they sell from samples. 
But the likelihood is if they were two doors away and were 
seeking fabrics and bought a pattern in order to make a 
foundation for that, the likelihood is that they would come 
into our store to at least look and see what we have. 

Q. Well now, do you consider yourself in competition 
with the McCrory’s store and Woolworth’s store in the 
sale of patterns? A. In the sale of patterns directly, I 
believe, frankly, that we are and must consider ourselves 
in some competition in so far as they having the same 
patterns as we, but a customer does not come in our store 
expressly for the sole purpose of buying a pattern. 

In our own experience, she comes in to buy mate- 
753 ~_—sriail primarily, and the pattern is simply a necessary 

adjuvant. I call it a necessary evil to the conduct of 
our business. 

Q. You recall talking to me, I think it was Monday, a 
week ago, on a rainy day that I visited your store? A. Yes. 
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Q. And do you recall my asking you what competition 
you had, or if I didn’t put it that way, that I mentioned 
the Woolworth and McCrory stores on 7th street—— 

Mr. Simon: I object to the question as leading. 

Mr. Smith: I am asking him if he recalled that conversa- 
tion. 

Mr. Simon: He can ask him what the conversation was, 
but this is direct examination and he can’t ask leading 
questions. 

Hearing Examiner Pack: I think, Mr. Simon, that counsel 
may, at an inquiry of this kind, at least direct the witness’ 
attention to some particular point in an alleged conver- 
sation. Objection is overruled. I believe the question is 
just ‘‘do you recall that conversation’’ with Mr. Smith? 

The Witness: Yes, I do recall that conversation. 


By Mr. Smith: 


Q. Do you recall telling me at that time that in your 
opinion the F street Yard Stick store was in competition, 


or had been in competition with the Woolworth and Mc- 
Crory stores on 7th street in the sale of patterns, and 
754 that since your Yard Stick opened up its new store 
on 7th street that that store was still closer to the 
Woolworth and McCrory stores, and that that store was 
in more competition. Do you recall that? 

Mr. Simon: I must object to this as testifying for the 
witness, and not cross examination, or direct examination. 

Mr. Smith: Do you recall that testimony, sir? 

Hearing Examiner Pack: Objection is overruled. You 
may answer, Mr. Merber. 

The Witness: I don’t think the conversation was to that 
effect. Rather the conversation concerned whether or not 
we were in competition in any way with any of the 5 & 10 
cent stores, and I agreed with you then, and I agree with 
you now, that we are necessarily in competition with any- 
body that has for sale the same thing we have for sale on 
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counters of our stores, whether they are one block away, 
or five miles away. 

I will agree with you further, the fact that we pointed 
out that in the 7th street store that there was the possi- 
bility that we might be in a little further competition with 
the 5 & 10 cent stores for the reason they were nearer 
to us physically down there than they were in our store on 
F street. 

Mr. Smith: Then is it your testimony now that your 7th 
street store is in competition or is not in competition with 
the Woolworth and McCrory stores? 

Mr. Simon: That is the third time that question has been 

asked, Judge. 
755 Hearing Examiner Pack: Answer the question. 
The Witness: I think, strictly speaking, we would 
have to say that the store is in competition with the 5 & 10 
cent stores. But the only question is what is the extent 
of the competition; that is simple to answer. 


By Mr. Smith: 


Q. Well, what is the extent? You are the best judge of 
that. A. Yes. The extent of the competition is very negli- 
gible. 

Q. You mean in the sale of patterns and merchandise it 
is negligible for the simple reason that the average cus- 
tomer who will buy fabrics from a 5 & 10 cent store is not a 
customer of discount fabrics and has never been a customer 
of Yard Stick? A. Our price ranges are completely dif- 
ferent. 

Q. Not on patterns? A. On materials. And therefore 
we attract a different customer. Pretty much the average, 
rather the maximum price that you will have in the average 
5 & 10 cent store on fabrics runs about 39 cents a yard. 
And the prices in our store at Yard Stick start at 59 cents 
and go up. 

In Discount Fabrics we have one counter of possibly— 
which is less than one quarter of one per cent of all our 
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merchandise—below the 39 cent a yard price. Everything 
else is 39 cent and up. 
Q. When I asked you what was the extent of the compe- 
tition I wanted an answer from you as to—— 
756 Mr. Simon: I object to this argument with the 
witness. 
Hearing Examiner Pack: I see no serious objection to 
this. Go ahead, Mr. Smith. 


By Mr. Smith: 


_ Q. As to merchandise. That is what I mean by the extent. 

What happens to merchandise? What is the extent mer- 
' chandise is weighed in your competition? A. It would 
be very hard to answer specifically. I will try my best. I 
don’t know exactly how much business we do in the pat- 
terns. But the volume of business that we do in patterns 
is very small. It is possible that the fault in that respect 
may be due to the manner of operation of the store. When 
we had patterns in our store on F street our patterns had 
to be in our downstairs department because of the space 
limitations, and it was difficult to get customers to walk 
downstairs for a pattern. 

In that result patterns came to be sort of a stepchild. 
The same happened with many notions, so that from the 
standpoint of normal conduct of the store, our store, the 
Yard Stick, Inc., probably did about one-fifth of the 
volume of business in patterns and notions that a normal 
store doing the same volume of fabrics business would do. 

That was one of the reasons in fact for our having 

abandoned all dress fabrics and patterns and notions 
757 in our F street store as of September 6th of this 
year. 

Now, on 7th street, our experience there is still too new 
for us to be able to venture an exact opinion. But thus far, 
based upon the total volume of business we are doing, it 
would seem to me our pattern business is somewhere around, 
or some where under $25.00 a week. And that is all 
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around, between Simplicity, Advance, and MeCall. All 
three patterns of which we have in that store. So that it 
becomes a very negligible fact in the conduct of our busi- 
ness. 

Q. When you and I were talking in your store, more than 
a week ago, I think it was, at which time—did I give you 
your subpoena at that time? A. Yes. 

Q. Do you have your subpoena with you? A. Yes, I 
turned it over to the Judge. 

Q. When I asked you about competition with the ten cent 
stores on 7th street, did you—I will ask you whether or not 
you told me this: Did you tell me yes, you are in competition 
with them, with the qualifications you are mentioning now? 
A. Well, I wouldn’t attempt to reconstruct my exact words. 
I do recall the time you were in, our conversation was 
rather hasty. I don’t think our conversation was at vari- 
ance with that which my testimony is now. At that time, 

in fact, I had one other man waiting for me down- 
758 stairs. And I think I was interrupted to answer the 

telephone not less than ten times in fifteen minutes, 
which could have been a maximum time devoted for a 
conversation. 

So that it would be difficult for me at this point to re- 
construct what my conversation was. But this I think was 
so. I think perhaps counsel, you are referring to this: I 
told you at that time, and I still believe it, that in my 
opinion if it is possible for the Yard Stick or Discount 
Fabrics to buy any item of merchandise, patterns or other- 
wise, at the same price as any other user, regardless of 
how big they may be, that the Yard Stick and Discount 
Fabrics would strive, of course, to accomplish that result. 

Because common sense and good business would dictate 
that to our best interest. And I for one am not happy 
about having to pay more for, for example, than the next 
fellow does for the same item. 

Q. Well, what do you have reference to? A. I have 
reference, for example, to the question of freight charges, 
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which are apparently an issue in this proceeding. On the 
other hand, I can not live without a pattern department. 
And the amount to us in our whole picture is so trivial that 
it is not something I would attempt to raise any great 
issue, or to make any great complaint. I think it is what you 
lawyers call de minimis non curat lex. 
Counsel, I practiced law nine and half years before 

759 the war in the state of New York, and that is one 

phrase which remains with me from my law school 
days. 
By Mr. Smith: 

Q. Does the Yard Stick make any profit off the sale of 
patterns? A. No, sir; they do not, and never have, and 
neither does Discount Fabrics. 

Q. After I talked to you, did Mr. Simon and some repre- 
sentative of the Simplicity Company come in your store 
and talk to you? 

A. Mr. Simon and Mr. Pullman. 


Q. When did they call on you? A. I believe it was last 

Thursday. 
a e e * Ad * 
762 Q. Well, what impression did you get as to the 
purpose of presenting their case to you? A. Well, 

Mr. Smith, I look at the sample lines of possibly—I might 
answer that question by making that comparison. I look 
at the sample lines of approximately one thousand different 
salesmen each and every year in the course of doing 
business. If not a thousand different salesmen, on a thousand 
different occasions. Hach one of these salesmen presents 
their line as being the best line, or tries to present the most 
cogent reasons why I should handle his line. 

I think that if these men came to see me that must have 
been their intention, to present their case in the strongest 
light to me to see if I wouldn’t agree with them. 
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764 Q. Now, going to 7th street, within a matter of 

three or four blocks of your store there is a Wool- 
worth, H. L. Green, a G. C. Murphy, a McCrory, and S. 8S. 
Kresge’s, is that right? <A. Yes, sir. 

Q. And two doors away from you is the Singer Sewing 
Machine store that sells patterns? A. Yes. 

Q. And about four doors from you is the Hecht store, is 
that right? A. Half a block away. 

Q. Would you estimate that the Hecht’s Company 
765 at that distance of a half a block away probably 
sells perhaps a million dollars worth of fabrics a 

year? A. They do over that. 

Q. Over that. And you are in business on 7th street to 
sell fabrics? A. Yes. 

Q. So, they are your real competitor, aren’t they? A. In 
fabrics, Hecht’s, Lansburgh’s, Kann’s, are our major com- 
petitors. 

Q. And if I remember your testimony right, patterns are 
merely a necessary evil to sell the fabrics? A. That’s 
right, sir. 

Q. If you could sell fabrics without patterns, would you 
carry patterns? A. Never in a million years. 

Q. And if you could get somebody next door, whether 
Woolworth, Kresge’s, or anybody else to sell the patterns, 
would you be happy for them to have it? A. I would 
share half of their rent, probably, but I would encourage it. 

Q. You would be happy to have McCrory and Woolworth 
on either side of you selling patterns, would you not? A. 
Very definitely. 

Q. When a woman comes into your store for a pattern, 

did I understand you are perfectly happy to have her 
766 goto Singer’s and buy the pattern? <A. Yes, sir; we 

are. It does not pay us as a question of time, to have 
a young lady or a young man or a sales clerk spend the time 
that is necessarily taken up while the customer is looking 
at the pattern book, and help advise her and then finally 
make the sale of a pattern, write up a ticket for 25 cents, 
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plus a penny for tax, ring it through the register and make 
the change. It just doesn’t pay financially. 

Q. In other words, your type of business operation just 
doesn’t fit selling 25 and 35 cent items? A. Ours is a volume 
operation and we can not possibly exist on sales of less 
than $2.50. 

_ Q. But the ten cent stores, if we may use that term, 
- although they are no longer ten cents, are geared to the 25, 
and 35 cent type of sale? A. I think that’s correct. 

Q. Therefore, they can make a profit out of a level of 
sales that are unprofitable to you, is that right? A. With- 
out a question of a doubt. 

Q. Now, in your store on F street you carry three lines 
of patterns? A. Yes. 

Q. Simplicity, Advance and McCall, is that right? A. 
Yes. 

Q. Did the volume of business in patterns warrant 

767 carrying three lines, the volume of patterns? A. No, 

we consider it necessary service for our customers. 

The store did over a quarter of a million dollars a year in 

fabrics, for the most part in dress materials alone, and we 

found after experimentation, that customers would not buy 

the fabrics from us readily unless they had access to the 
patterns. 

Q. You carried three pattern lines as distinguished from 
one, not because you had enough business to warrant it, but 
because you wanted to give the maximum service to your 
fabric customers? A. That is correct. Well, I think, coun- 
sel, that is not a hundred per cent correct. We would have 
preferred to carry only one pattern line, but we found that 
it was such a loss that we tried to minimize our loss by 
spreading it over three companies rather than just one 
company. 

Q. You said you preferred to carry one line. I take it you 
prefer to carry none? A. We prefer to carry none actually, 
but if necessary, one. But we found that it was easier to 
spread a loss with three companies than one. 
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Q. Now, when you carry these patterns, every four 
months, three times a year, certain styles are discarded, is 
that right? A. Yes. 

Q. And the Simplicity Pattern Company gives you 
768 100 per cent credit for all your inventory of those 

discarded patterns, is that right? A. That is correct. 

Q. And you return merely the envelope so they can 
count them, but actually throw the patterns away? A. We 
do. 

Q. Now, last year in 1954, it is approximately accurate 
that your total purchases from Simplicity were $923. and 
they gave you credit for $573. of patterns that you threw 
away, discards, and you paid them $359, is that approxi- 
mately accurate? A. That would be approximately accu- 
rate. I do not know the actual figures. 

Q. So that for every dollar you paid Simplicity for pat- 
terns last year, they gave you full credit for a dollar and a 
half of patterns that you threw away? A. Well, I’m not 
sure I can follow you on the definite conclusion, but the 
figures you stated were correct. 

Q. If you made payments to them of $359 in cash, and 
they gave you credit for $573——- A. Then they gave us 
150 per cent credit on our payments. 

Q. The credit was 150 per cent, of the amount you paid 
them? A. Yes. 

Q. So for every pattern you paid for, you got two 
769 anda half patterns? A. Roughly speaking. 

Q. That couldn’t possibly be a profitable account 
for the company, could it? A. That I do not know, but 
it certainly was not very profitable for the Yard Stick. 

Q. Simplicity does a lot of work in the schools, advertis- 
ing in the schools, don’t they? A. Yes. 

Q. Without going in detail is that a substantial ad- 
vantage to every merchant in the community selling fab- 
rics? A. Oh, yes. 

Q. Now, when you moved from F street to 7th street, did 
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Simplicity agree to transfer the account from one store to 
the other? A. Yes, sir; they did. 

Q. Did the other two pattern lines agree to do the same? 
A. Advance Pattern Company agreed. The McCall Pattern 
Company did not agree. 

Q. So that you no longer have a McCall line, is that right? 
A. We carry the McCall line because they wouldn’t take it 
back from us for full credit and we are just selling it down, 
but not reordering anything from them. 

Q. And they refused to let you do that? A. That’s right. 

Q. Do you know whether the McCall Pattern Com- 
770 pany has publicly announced that they are cutting 
out all the marginal stores and just going to concen- 

trate on the more profitable stores? 

Mr. Smith: I object to that as being irrelevant and im- 
material. 

Mr. Simon: He said he carried McCall’s. 

Mr. Smith: I don’t care if he did. 

Mr. Simon: I was addressing the court. He said he car- 
ried McCall’s Patterns and that they refused to transfer 
the account. And I asked him if he knew that was because 
they were cutting out all their marginal customers. 

Mr. Smith: I object; that is immaterial and irrelevant. 

Hearing Examiner Pack: Is it your position that this 
also has to do with the issue of competition, primarily, in 
the case? 

Mr. Simon: Yes. 

Hearing Examiner Pack: And you are asking Mr. Mer- 


ber. 
Mr. Simon: Whether he is familiar with the fact that 
McCall Company publicly said they were cutting out their 
marginal accounts. 
Mr. Smith: I don’t know what a marginal account is. 
The Witness: Actually, I know nothing about the rul- 
ing. 
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771 ~=By Mr. Simon: 


Q. Are you familiar with the fact that the annual 
statements for the McCall Company for 1953 and 1954, 
their published annual statements say that they are cutting 
out their marginal accounts? A. Mr. Simon, I know noth- 
ing about it, actually. 

Q. I have no further questions. 


Reprrect EXAMINATION 


776 Now, it seems to me important in this case as to 
who told who what. Prior to February 23, 1955, had 

you discussed the matter of terms that the Simplicity Pat- 

tern Company charged you with anybody from the Federal 

Trade Commission? A. I don’t believe that I ever dis- 
cussed it prior to February 15, 1955. 

777 Q. That is the date Mr. Horne came to see you? 
A. I am not positive, but I don’t recall any conver- 

sation before that time. 

Q. When he came to see you, did he tell you Woolworth’s 
was getting these great big benefits and try to inflame you 
against the company? A. Counsel, no, I don’t think it was 
a question of inflamation. But by.recollection of the con- 
versation at this time, as Mr. Horne pointed out to me, that 
the Woolworth chain was getting a better break price wise 
in view of the transportation question. 

Q. And you didn’t know it before then, did you? A. I 
was not actually conscious of it before then. 

Q. Have you ever felt your business was in any way hurt 
by the fact that Woolworth’s and McCrory and other people 
were selling patterns down there? 

Mr. Smith: I object to the word ‘‘hurt.’’ It is too indefi- 
nite and vague. I can be hurt in a million ways, or not hurt. 

Mr. Simon: He knows what I mean. 

Hearing Examiner Pack: I am not sure of the question. 
Was it completed? 
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The Reporter: Yes, sir. 
Hearing Examiner Pack: Will you read it and see if 
we have the whole question? 


778 (The reporter read the question as follows: 


‘‘Question: Have you ever felt your business was 
in any way hurt by the fact that Woolworth’s and McCrory 
and other people were selling patterns down there?’’) 


Hearing Examiner Pack: Does that complete your ques- 
tions? 

Mr. Simon: Yes. 

Hearing Examiner Pack: Objection is overruled. You 
may answer the question. 

The Witness: No, our business was not hurt. 


By Mr. Simon: 


Q. And you would feel better if you got a lower price, 
_ but the price that Woolworth did get, that McCrory did get 
didn’t hurt a bit, did it? A. Yes, I think I should add to 
' that the fact that something I recall further I think that 
occurred in the conversation that you and Mr. Pullman had 
with me, and it was this: . 

That I would much prefer we would be the only company 
| in the entire city to carry Simplicity patterns so we would 
have an exclusive. 

Q. But as long as there are going to be others selling 
them, they help the sale of yard goods, and you would like 
to see Woolworth’s sell them by the basketful, wouldn’t you? 
A. I wish they would. 

Q. Thank you, sir. 
779 Hearing Examiner Pack: Anything further, Mr. 
Smith? 


FourtrHer Reprrect ExaMInaTIon 


By Mr. Smith: 

Q. You know, do you not, that ten cent stores wouldn’t 
sell items unless there was a profit in them, you know that? 
A. That is a matter of common knowledge. 
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Q. It is a matter of common knowledge. They don’t sell 
any other item just to support—they don’t sell one item 
in order to support another item, do they? A. Not to my 
knowledge. 

Q. So the result is while the ten cent stores, everything is 
sold at a profit or else they will cut it out? A. I believe 
that is right. 

Q. Your store has to sell patterns at a loss? A. That is 
right, sir. 

Q. That is all. 


FurtHEerR Recross ExaMINATION 
By Mr. Simon: 


Q. If you get the same terms as Woolworth’s you may 
not lose as much money, but you would still be losing money 
on patterns? A. Oh, yes, the transportation charges are 
not very large. 

Q. The catalogs and everything added up would still 
merely reduce the loss somewhat? A. I believe that is a 

fair statement. 
780 Q. That’s all. 


781 ROBERT BRUCE DOTSON 


was thereupon called as a witness for the Commis- 
sion and, having been first duly sworn, testified as follows: 


Drecr Examination 
By Mr. Smith: 


Q. Your full name? <A. Robert Bruce Dotson. 

Q. And you live in Bethesda? A. Yes. 

Q. You are the President of Bruce Stores, Inc.? A. Iam. 

Q. And your store is located in Bethesda, Maryland? A. 
Yes, it is. 

Q. What kind of stores are the Bruce Stores, Incor- 
porated? A. It is a variety store, a glorified 5 & 10 cent 
store. 
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Q. An independent store then; not a chain store? A. No, 
sir, not at all. 

2 e ® * s 5 

784 Q. And you get the number of catalogs issued 

there on the counter catalog? A. Yes, one each 
month. 

Q. How much do you pay for them? A. $2.00. 

Q. That is, $2.00 each? <A. Yes. 

Q. Now, in Commission’s Exhibit 29-a, it appears 
785 you bought a cabinet for $150., and provides for 
installments of $15, payable every six months? A. 

That is right. 

Q. You pay them? A. That I do. 

Q. Tell us something about—you say you run a variety 
store. Tell us about some of the things you sell in there. 
Is it comparable to the 5 & 10 cent store, the type of mer- 
chandise you sell, is it on about the same level, or the same 
type as the ten cent store? A. Yes, I was with a chain 
before, and I patterned this store after the chain with which 
I was associated. 

Q. What chain were you with? A. J. J. Newberry Com- 
pany. 

Q. You were with them for—— A. Seven and a half 
years. 

Q. What capacity were you with them? A. Both As- 
sistant and Manager. 

Q. That is of the store? A. Of two stores. 

Q. Where was that? A. Originally with the one in Penn- 
sylvania, Lansford, and the store that I left to open up 
here was in Saratoga Springs, New York. 

Q. So, the items you run in your store are pat- 
786 terned comparably to what is generally sold in a 
5 &10 cent store? A. Allowing for some local grad- 

ing up in toys; the rest of it is comparable. 

Q. About the same line of goods? A. Same mannfac- 
turers. 

Q. Same manufacturers? <A. Yes. 
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Q. How long has Bruce Stores been in business there at 
6992 Arlington Road, Bethesda? A. Two years. Two years 
in December. 

Q. Do you sell any kind of patterns other than Simplicity? 
A. Yes, I sell Butterick. 

Q. Do you consider yourself in competition, your store, 
in competition with chain stores? A. Yes, sir; I do. 

Q. Ten cent stores, I mean? A. Very definitely. 

Q. What about the Woolworth store located at 7207 
Wisconsin avenue? A. I consider them my main competi- 
tion. 

Q. Main competition? A. Yes. 

Q. Do you know whether or not they sell patterns 
787 over there at Woolworth’s? A. Yes, sir; they do. 

Q. Do you know whether they sell notions or not? 
A. That they do. 

Q. Do you make any profit on the sale of patterns? A. 
If we make a profit it is negligible. I haven’t figured it out 
as far as net is concerned, but is not a profit item in our 
store. 

Q. It is not? A. No, that is per se; I mean the patterns 
themselves. 

Q. You consider that you make a profit or don’t? A. 
Well, I would say it is pretty close. We may break even. 

Q. You may break even. Now, you recall when I was 
out to see you, it was Friday a week ago, wasn’t it, about 
a week? A. I believe that’s right. 


788 Q. Subsequent to that time, did Mr. Simon here, 
you see this gentleman here? A. Yes. 
Q. Did he come by your office and see you? A. Yes. 
Q. Did he come by himself or did somebody come with 
him? A. No, he came with Mr. Pullman. 
Q. Mr. Pullman. Who did you understand Mr. Pullman 
to be? A. He is the salesman for Simplicity in this area. 
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789 Q. What day was it they came to see you? A. I 
_ know it was on Friday, last Friday, Veterans’ Day. 

Q. Well, go ahead as near as you can and state what took 
place and what conversation took place. A. 


* = sd & ° * 


— 790 Then we were discussing competition in the im- 

mediate area. And we discussed the possibility of 
Woolworth’s store being competitors for me; whether we 
served the same area or not. And we brought up the fact 
that any store that carried the same item that I do com- 
petes with me, but I felt Woolworth’s store came more dup- 
licating my inventory than any other store in the Bethesda 
area, and since most of the people in Bethesda are govern- 
ment workers we are in a sense, competing with any variety 
store for that reason, and we have to maintain prices. I 
mean we have to meet the competition as far as prices are 
concerned. 

We were discussing criterion and how you might deter- 

mine whether a store is in competition or not. And 
791 Ibelieve Mr. Pullman discussed the fact that it might 

be better for me if I were next door to a Woolworth 
store. He pointed out that a lot of chains located side by 
side as in Atlantic City and Asbury Park, but my own 
feeling on that is that it would be the death of the business 
if I were located next to a chain store, because an independ- 
ent can not possibly carry the assortment, the inventory 
assortment that a chain can. 

And that is the gist of the conversation. It was an edu- 
cational program I suppose, maybe promotion work, I don’t 
know. 

= & & * ® e 

Q. What about notions? <A. It is one of our best de- 
partments. 

Q. Does Woolworth’s sell notions? A. They sure do. 
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792 Q. Your opinion is that there is a connection 
between the sale of patterns and notions? A. Oh, 
definitely. 

Q. Will you explain what the connection is? A. Well, 
every pattern, I wouldn’t say every one, because I don’t 
know them all, call for thread, zippers, and that type of 
stuff. A woman buys a pattern and she checks the 
requirements on the pattern. And if the store carries 
those items on that pattern why she buys it. There is 
no two ways about it, it increases the sale of notions a 
hundred fold. 

Q. Do you have any opinion that you could express on 
whether or not without the patterns or notions, sales 
would decrease or increase? A. Oh, without patterns I 
think notions would be off, definitely. 


Cross Examination 
By Mr. Simon: 


Q. Mr. Dotson, you carry fabrics in your store, 
793 don’t you? A. A limited amount, yes. 

Q. They come in bolts and you have the full bolt 
of the goods? A. Not always; we buy remnants too. 

Q. You also have bolts, basic stocks, I gather? A. Yes, 
broad cloths. 

Q. Corduroy and broad cloths? A. Yes. 

Q. I don’t want to ask you for any figures that you 
don’t want to make public, but your fabric business is 
bigger business than your pattern business, isn’t it? A. 
Our purchases to date on fabrics would approximate $800. 

Q. How long have you had them? A. We have had 
them since the store opened, but I am talking about this 
current year. 

Q. In 1954, you purchased from the Simplicity Pattern 
Company, excluding the initial stock, a total of $506—— 

Mr. Smith: I object. Are you testifying? 

Mr. Simon: I am asking him a question, if you don’t 
mind. 
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You purchased a total of $506—— 

Mr. Smith: He is saying that on such a date this wit- 
ness purchased this much money. Now it seems to me 

he is doing the testifying. 
794 Mr. Simon: Of all the people who have no right 
to make that objection, Mr. Smith, it is you. Mr. 
Smith has been doing it all day and I am on cross exami- 
nation and he was on direct. 

Hearing Examiner Pack: However the question is 
framed, it is a question directed to Mr. Dotson as to 
whether certain figures which Mr. Simon is reading is 
approximately correct. 


By Mr. Simon: 


Q. Is it approximately correct that you purchased $506 
worth of patterns from Simplicity in 1954? A. Probably, 
yes. 

Q. Then every some months, four months, I believe, you 
throw away the discarded lines and they give you full 
 eredit for it, is that right? A. Yes. 

-  Q. And in 1954, did they give you approximately $328 
worth of credit for patterns you threw away? A. I sup- 
- pose. We got credit; I don’t know the exact figure. 

Q. That is approximately? A. Yes. 

Q. You paid them approximately $178? The difference 
between $506 and $328? A. Actually, I don’t follow that 
' reasoning. I sent them checks in the amount of $500 and 
some dollars. 
| 795 Q. My record here shows that the total pur- 

chases were $506—— 
Mr. Smith: Your Honor, I object to this. This witness 
- hasn’t got his records which is obvious. And he is talk- 
ing about what his records show and if he has the record 
I think he should offer them in evidence. I don’t think it 
is fair to ask this witness to remember figures like that. 

Hearmg Examiner Pack: I agree with you, Mr. Smith. 
Certainly so far as exact figures are concerned. On the 
other hand it seems to me if Mr. Dotson does know 
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whether certain figures are approximately correct, he may 
so state. 

Of course if he— 

Mr. Smith: That is not what he asked him. He keeps 
telling him that such and such and so and so—— 

Mr. Simon: Let me make it clear I am not making any 
point on the precise figures. It is the approximation that 
is important to me. 

Hearing Examiner Pack: All right. I believe you said, 
Mr. Dotson, that your recollection is you have sent Sim- 
plicity checks totaling about $500 during this year, is that 
correct? 

The Witness: That was last year. I believe he has the 
figures for—— 

Hearing Examiner Pack: 1954. I believe Mr. Simon’s 

point is that part of that was a payment of the 
796 __— bill for the original stock, the original inventory. 
The Witness: No, sir; I believe he excluded that. 

Mr. Simon: Excluding the original inventory, am I cor- 
rect in the assumption that you paid them for reorders 
and fillins of patterns, $178, approximately $178 last year? 

The Witness: Well, maybe. Here is the thing I want 
to get straight. I sent them a check for what I owe them, 
not what they have sent me. 


By Mr. Simon: 


Q. The only point I was trying to make, Mr. Dotson, is 
according to this information, if it is right, they sent you, 
or they gave you credit rather for approximately twice as 
many patterns that were discarded as the number of pat- 
terns you sold? A. Well, I don’t follow you there. 

Q. Did you recall one time one of your girls made a 
mistake and threw a lot of patterns away? A. Yes. 

Q. And didn’t the number of patterns for which they 
gave you credit during 1954, wasn’t it almost double the 
number of patterns that you paid for? A. Well, the in- 
stance you referred to happened in 1955. 
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Q. I see, but in 1954, didn’t you get credit for approxi- 
‘mately twice as many patterns as you paid for? A. That 
I don’t know. I don’t have any figures; I don’t 
797 ‘recall the relationship. 
Q. Does it sound strange to you? A. I am just 
not acquainted with it. 

Q. If they did give you credit for two patterns for 
every one you paid for, it would certainly be an unprofit- 
able account, wouldn’t it? 

Mr. Smith: I object. There is nothing in the record 
showing that it did. 

Hearing Examiner Pack: Was the question completed, 
Mr. Reporter. Read it back. 


(The reporter read the question as follows: 


‘‘Question: If they did give you credit for two patterns 
for every one you paid for, it would certainly be an un- 
profitable account, wouldn’t it?’’) 


Hearing Examiner Pack: Mr. Simon, I don’t under- 


stand the record shows that up to the present time. Do 
you intend to show it later and make the necessary con- 
nection? 
Mr. Simon: Mr. Smith has subpoenaed the very figures 
' that I am reading from, and I assume that pursuant to 
his—— 
Mr. Smith: Mr. Simon has been kind enough to hold 
them from me too. 
Mr. Simon: You haven’t put the witness on the stand 
yet. 
Mr. Smith: You are withholding them; you can’t deny 
that. 
798 Mr. Simon: I am not withholding anything. May 
I have your file and read it? 
Mr. Smith: No, it is not my file. 
Mr. Simon: All right. May I ask another question, 
Judge? It would save a lot of time. 
Hearing Examiner Pack: All right. 
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By Mr. Simon: 


Q. Before you opened this store you were a Newberry 
Manager for how many years, or for many years? A. 
Yes. 

Q. In your Newberry experience you found that to be 
a little different type of operation, more emphasis on soft 
goods, and less on hard goods? A. It is getting that way. 

Q. As a Newberry Manager, you knew the terms that 
Simplicity gave Newberry, didn’t You? A. Yes. 

Q. And when you opened up your store did you go to 
Simplicity or did they come to you? A. I wrote them. 

Q. Oh, you sought them out? A. Yes. 

Q. When you sought them out, you know that what they 
were giving you, or you knew they weren’t giving you the 

same terms they were giving Newberry, didn’t you? 
799 A. After they came in. 

Mr. Smith: That is immaterial; whether he 
sought them out or whether he knew the terms has nothing 
to do with this contract. 

Mr. Simon: I guess nothing has anything to do with it 
then? 

Mr. Smith: Well, that don’t. 

Hearing Examiner Pack:I don’t understand that you 
have objected to it, Mr. Smith. 

Mr. Smith: I do object to it as to whether he went to 
Simplicity and entered into a contract or whether Sim- 
plicity went to Dotson and asked that Mr. Dotson enter 
into a contract is utterly immaterial. They both signed 
the contract. There is no dispute about it. 

Hearing Examiner Pack: I understand that question 
was preliminary to the next question as to what informa- 
tion Mr. Dotson had at the time with respect to the New- 
berry operation. 

Mr. Smith: That is equally irrelevant and immaterial. 
If he knew they were given better terms to Newberry. 

Hearing Examiner Pack: I’m not so sure about that. 
That might bear on the competitive angle. Objection is 
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overruled. I believe the question is whether at the time 
you—— 
Mr. Simon: Signed the contract—— 
Hearing Examiner Pack: You knew about the 
800 general arrangement of Simplicity with Newberry 
stores, Mr. Dotson? 
The Witness: Yes, I did, sir. 


By Mr. Simon: 


_ Q. At no time did you ever suggest to Simplicity that 
you should get the same terms as Newberry? A. That is 
right. 

Q. You did not? A. No. 

Q. And do I understand a few weeks from now you are 
opening a second store in Virginia? A. Yes, it will be 
next Fall. 

Q. But you have already told Simplicity that you want 
their patterns in your second store, right? A. That is 
right. 

Q. And you know that they will still be on the terms 
you have for your Bethesda Store? A. That is correct. 

Q. Now, does a chain store such as Newberry have over- 
head and operating expenses in addition and over and 
- above the overhead and operating expenses you have? 
A. Yes, they do. 

Q. They have District Supervisors, Area Supervisors, 
Main Offices, and each store has to pay a share of that 
overhead? A. Probably so. 

Q. And is there any other way that they can off- 

801 set that increased overhead other than to get ad- 

vantages of their mass buying power? A. Well, 

that’s right. I mean they do get advantages of mass buy- 
ing power. 

Q. When things are exactly even, the advantages of the 
mass buying power would offset the increased overhead 
from their type of operation? A. It would be an advan- 
tage, yes. 

Q. And you had that in mind when you opened this 
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store and happily took the Simplicity contract on less 
favorable terms than Newberry? A. That’s true. 

Q. Now, do you handle patterns to make a profit on 
them, or as a service to your customers in the sale of yard 
goods and accessories and the other things in your store? 
A. Well, I will tell you it is a combination of both. 

Q. I notice that after you took on the Simplicity line, 
in spite of the fact that you hadn’t done any great vol- 
ume in it, you took on a second line of patterns, is that 
right? A. Well, they came in about the same time. As 
a matter of fact, I believe Butterick arrived before Sim- 
plicity actually arrived. 

Q. Did you think handling the two lines of patterns 
would be more profitable, dollar wise, for you, or was it 

because it would be a greater service to your cus- 
802 tomers? A. It increased the assortment, so it in- 
creased the appeal. 

Q. Is that to make more profit in the patterns, or to 
render a greater service to your customers to get them 
to buy other things? A. There again, I would say it is a 
combination of both. 

Q. It isn’t very profitable for the pattern company who 
has to give you full credit for all the discards that are 
thrown away to have your volume diverted between the 
two companies, is it? A. I don’t know; that’s the pattern 
company’s problem. 

Q. And you don’t care what their losses are?A. As long 
as they are happy with it, frankly, so am I. 

Q. And Butterick gives you 90 per cent credit for all the 
patterns you throw away, and Simplicity gives you 100 


_ per cent? A. That is correct. 


Q. And you don’t care how many patterns you have to 
throw away as soon as they give you them? A. I am sure 
neither one would get another contract unless they were 
agreeable to it. 

Q. But the fact that you have the two lines means the 
companies have to throw twice as many patterns away, 
because every four months they discard roughly one-sixth 
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of the line, isn’t that true? A. Well, that is probably it. 
You have the figures. I don’t know how much of the line 
they discard. 

Q. Every year and a half there is a complete 
‘803 change in-the pattern? A. Yes. 

Q. So, every year and a half you throw away a 
complete stock of patterns, and Simplicity Pattern Com- 
pany gives you full credit and Butterick gives you 90 per 
cent? <A. Yes. 

Q. The Simplicity terms to that extent are a little bet- 

ter than Butterick? <A. Yes. 
' Q. You also compete with the Singer Sewing Machine 
‘store on Wisconsin avenue? A. Yes. 

Q. What kind of patterns do they sell? A. I don’t 
know what they have. Maybe they have Simplicity; I do 
not know. 

Q. They have McCall, don’t they? A. Some stores 
earry McCall. I don’t know whether the one in Bethesda 
carries it or not. 

Q. You don’t know what kind they have? A. No. 

Q. Now, the Woolworth store on Wisconsin avenue does 
not carry fabrics, does it? A. As far as I know they do 
not; I don’t know. 

Q. I take it that this shopping center you are in is 

some five or six blocks from Wisconsin avenue? 
804 A. Well, actually it is two or three blocks from 
the avenue itself. 

Q. From the Woolworth store? A. It may be another 
block; it is a ten minute walk. 

Q. Isn’t it a separate shopping community, or shipping 
‘center, as they are known in these days? A. Well, we 
have the same trade area. 

Q. Doesn’t your trade come largely, Mr. Dotson, from 
those apartment buildings in that area? A. A good por- 
tion of it does. 

Q. That is the biggest portion, isn’t it? A. I wouldn’t 
gay it is the biggest, but I would say it is a good portion, 
because when the people who drive to the shopping cen- 
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ter don’t come from the apartment. The people who walk 
to it usually come from the apartment buildings, but we 
have quite a few automobiles in the center; space for 200 
cars. 

Q. Would it be fair and accurate to say that while you 
compete with Woolworth’s stores it is sort of a fringe 
competition? A. Well, you would have to define fringe. 
I mean we have—the only criterion we have of where a 
customer comes from—because we don’t have charge ac- 
counts—is on checks, layaways, and refunds. We do re- 
quire addresses on those. And we have people from 
Chevy Chase and from Rockville, and even from as far 

away as Silver Spring. Now, what portion of those 
805 people make up our total, I don’t know. 

Q. When you selected this site, one of the things 
you had in mind as I understand it, was to get away from 
stores like Woolworth, is that right? A. Yes. 

Q. And having been there now for two years, are you 
reasonably satisfied that you were reasonably successful? 
A. Yes, we are not away from them, but we have the ad- 
vantage of parking which I feel they do not have. 

Q. So, as far as you know, do Woolworth’s have any 
advantages over you in the sale of patterns? A. As far 
as what? 

Q. Selling patterns is concerned? A. Their price is the 
same. 

Q. Same as yours? A. Yes. They do get better terms. 

Q. I mean as far as selling? A. No. 

Q. You would feel happier if you got lower prices for 
the patterns—— 

Mr. Smith: I object to that as to whether he feels happy 
or sad has nothing to do with this case. 

Mr. Simon: I thought it did from the questions you 
were asking. 

Mr. Smith: Well, I don’t. 

806 Hearing Examiner Pack: I take it the question 
in effect, is whether Mr. Dotson would like to get a 
lower price or certain other advantages possibly? 
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Mr. Simon: I would be glad to rephrase it. I take it 
everything in your store, including the patterns, you 
would like to get at a lower price if you could? 

The Witness: That’s correct. 


By Mr. Simon: 


Q. If you could get a lower price than Woolworth’s you 
- would even like that better? A. Yes. 

Q. But apart from the fact that you would like to get a 
lower price, if you could, are you in any way injured or 
hurt by the fact that Woolworth’s terms are different 
than yours? 

Mr. Smith: I raise the same objection because the word 
‘‘injury’’ or ‘‘hurt’’ is too vague and indefinite to have 
any answer which I can understand. 

That is a legal term put into that statute which is not 
for witnesses to answer, in my opinion. It is for the 
Judge to determine. 

Hearing Examiner Pack: Objection is overruled. How- 
ever, Mr. Smith, you can, of course, go into the matter 
on redirect, if you wish, and bring out from Mr. Dotson 

just what he has in mind by what ever answer he 
807 gives to the question. 


By Mr. Simon: 


Q. Do you have the question in mind, Mr. Dotson? A. 
Did you say was I hurt or injured because of the fact that 
Woolworth’s got patterns at a different term than I do? 

Q. Yes. A. By the sale of patterns, no. I mean they 
sell them for the same price, but I am in business for a 
profit. 

Q. And you would like to make all the profit you can? 
A. Yes. 

Q. Do you know of any instance where you have lost a 
sale of a pattern to Woolworth’s because of the terms 
they got? A. No. 

Mr. Smith: It has been testified they are sold at the 
same price. 
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Mr. Simon: I don’t believe he has testified to that, but 
I will ask him that. 
Mr. Smith: Well, you have yourself. 


By Mr. Simon: 


Q. Do woolworth stores sell the patterns at the same 
price you do? A. Yes. 

Q. Do you know whether they are fair traded? A. I 
don’t know whether they are, but they are preprinted. 

Q. They sell them for exactly the same price you 
808 Never been any problem there? A. No. 

Q. And you do have a 50 per cent standing debit? 
A. Yes. 

Q. In other words, the company is giving you perma- 
nent credit half the value of your inventory? A. At five 
per cent. 

Mr. Smith: I didn’t get that answer. 

The Witness: At five per cent interest. 

Mr. Smith: At five per cent interest? 

The Witness: That’s right. 

Mr. Simon: I have no further questions, Your Honor. 


Redirect Examination 
By Mr. Smith: 


Q. Mr. Dotson, was part of the conversation with Mr. 
Pullman and Mr. Simon at your store, trying to persuade 
you that your store wasn’t in competition with Wool- 
worth’s? A. Well, they expressed some doubt that it 
was, sir. 

* * * * * * ® * * es 


809 By Mr. Smith: 


Q. Well, if the store carries the same item, what 
is your opinion? A. Well, if the store carries the same 
item, I am in competition with them if we have the same 
trading areas and serve the same people. 


s = 2 * * * * & * 2 
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829 Irving Fliss 


was thereupon called as a witness for the Commis- 
sion, and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Smith: 


Q. Mr. Fliss, where do you live? A. University Park. 
You mean home address? 

Q. That is right. A. University Park. 

Q. Where is that? A. Maryland. 

Let me tell you, I don’t owe Simplicity any money, 
either. 

Q. You are a partner in the Mel-Ron Fabric 
830 Shop? A. That is correct. 

Q. Where is the Mel-Ron Fabric Shop? A. West 
Hyattsville. That is the Queens Chapel shop. 

Q. Is that in Maryland? A. That is in Maryland. 

Q. How long has the Mel-Ron Fabric Shop been in 
business? A. Hight years. 

Q. You have been partner in the business all that time? 
A. That is correct. 

Q. Prior to that time, were you in the merchandising 
business? <A. Yes. 

Q. What line of business is the Mel-Ron Fabrice Shop 
engaged in? A. Well, I would say fabrics, selling piece- 
goods and notions. But primarily selling piecegoods. 

Q. What are notions? <A. Well, zippers, seam bindings, 
buttons, bias folds, hooks and eyes. Roughly, I would 
say there are about a thousand of them. 

Q. You sell Simplicity patterns? A. That is correct. 

Q. How long have you been selling Simplicity patterns? 
A. About eight years. 

Q. I hand you here a document which appears to 
831 be a photostatic copy of the contract between the 
Mel-Ron Fabrice Shop, signed by Irving Fliss. © 
832 Is that your name? A. That is correct. 
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Q. With Simplicity Pattern Company dated Sep- 
tember 18, 1953? A. That is the second one, I think. 

Q. Second one? A. That is correct. I had one before 
which ran for five years and after the end of five years, 
we renewed. 

Q. On the back of that—it is in two parts. That is part 
of the contract, too, isn’t it? A. Yes. 

Q. The second page? A. Yes. 

Q. Do you have the original with you?’ A. No, I don’t. 

Mr. Smith: Are you willing to stipulate that it is his 
contract, Mr. Simon? 

Mr. Simon: Yes, Mr. Smith. 

Hearing Examiner Pack: Do you wish it marked for 
identification ? 

Mr. Smith: I wish it marked, and offer it in evidence 
at the same time. Since counsel has stipulated and agreed 
that that is the contract by and between Simplicity Pat- 
tern Company and the Mel-Ron Fabric Shop. 

Hearing Examiner Pack: Let the exhibit be marked 

for identification as Commission’s Exhibit 30-A and 
833 3B and then let the record show that by agreement 

the Exhibit is received in evidence under that same 
number; that is, Commission’s Exhibit 30 A and B. 


(The contract referred to was marked Commission’s 
Exhibit 30 A and 30 B for identification and received in 
evidence. ) 


By Mr. Smith: 


Q. Mr. Fliss, your contract as identified is now in evi- 
dence as Commission’s Exhibit 30A and 30B. That is the 
contract that the Mel-Ron Shop has been operating under 
since September 18, 1953. Is that right? A. That is cor- 
rect. 

Q. We will briefly go over this contract. Still referring 
to the same Exhibit numbers. 

The cost price appears there. 

Under the caption, ‘‘Terms’’ it says, ‘‘We will pay 
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_ transportation charges on all goods received from you or 
returned by us to you.’’ 

That means Mel-Ron pays transportation On all pat- 
terns shipped? <A. That is right. 

Q. That includes the initial stock, too, doesn’t it? A. 
That is right. It also includes the returns. 

Q. Also includes the returns. 

Now, you don’t have any standing debit under 
834 this contract. You don’t so indicate. Is that 
right? A. That is correct. 

Q. Now, you paid for your patterns, you paid for your 
initial stock—when I say ‘‘you,’’ I mean the Mel-Ron 
Fabric Shop. A. That is correct. 

Q. You paid for all patterns received in addition to the 
initial stock. A. That is correct. 

Q. Now, over here on the other side, which is Commis- 
sion’s Exhibit 30B, it appears there that you get a cer- 
tain number of previews each month. A. That is right. 

Q. Are they imprinted or not Do you know? A. They 
have our name on it. 

Q. Your name. A. That is correct. 

Q. They cost you how much? A. I think it is $7.50 a 
thousand. 

Q. Well, are these numbers here, these figures after the 
January issue, 750. Is that the number you get of pre- 
views, or the cost of them? A. That is the amount, I 
think. In January, they vary, I believe. At different 
times of the year you get more; sometimes less. This 

past month we received 500 of them. I think they 
835 are $13.00 a thousand. I think that is right. We 
pay $6.50 for the 500. They are $13.00 a thousand. 

Q. I see. 

Down a little lower, it says, ‘‘Simplicity Counter Cata- 
logue’’ and it specifies two each month. A. We receive 
two every month. 

Q. Do you pay for those? A. We pay for those. 

Q. What do you pay for them? A. How much? 
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Q. Yes. A. Two and a half dollars each, I believe. 
Y’ll check. That is correct. 

Q. Down under ‘‘Pattern Cabinets and Equipment”’ 
there is an item down there ‘‘On hand, nine, sectional 
cabinets.”’ 

What does that mean? A. That is the cabinets that we 
keep our patterns it. 

Q. How many of them do you have? A. Well, I had 
several of them. Then we bought some other ones and 
returned some of them. Now, I have in the store, I guess, 
two cabinets that are the three-drawer type, and then— 
no, I have three cabinets of the three-drawer type. 

Q. Did you buy them from Simplicity? A. That is 
correct. 

Q. Do you know how much you paid for them? All of 

them? A. It is right hard to tell you now. I know 
836 the last one we bought—TI think it was $100.00 and 
we pay them $20 every six months for them. 

Q. There is a notation down here—can you read that? 
‘‘Above on rental’’? A. ‘‘Above on rental’’ is five per 
cent per annum. Qn termination of service, same to be 
returned prepaid to Niles, Michigan.’’ 

Q. That means you pay rental on them, and when you 
are through with them, you have to send them back pre- 
pared to Simplicity at Niles, Michigan. Is that right? 
A. No, I don’t think the last ones we got were under that 
clause. 

Q. What does this notation down there have reference 
to? A. I think it was the ones we originally got. 

Q. The ones you originally got? A. I think so. 

Q. You mean the last ones you got you paid for out- 
right? A. We paid for them outright over a period of 
time. They will eventually become ours. 

Q. They were not on rental. You paid for the last 
ones? A. That is right. 

Q. Do you know how much you paid for the last ones? 
A. We got two three-drawer cabinets and I think they 
were $100 apiece. 
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Q. The others you have paid on that rental basis. 
837 Is that what that applies to? A. That applies to 
that, but I don’t remember paying on them. I 
really don’t. I would rather not answer that question. 
I am not sure. 
- Q. But as far as you know, you have paid outright for 
those that you have? <A. That is correct. 

Q. And haven’t rented them? A. Not the last ones. 

Q. You said you had about three of them at $100 apiece? 
A. Two of those. 

Q. You have how many altogether? A. Of Simplic- 
ity’s? I think I have three cabinets carrying three 
drawers apiece, with four sections in each drawer. 

Q. Whatever you have, they are either on lease or paid 
for by Mel-Ron Shop. Is that right? A. That is right. 

Q. Those that are on lease have to be returned to Sim- 
plicity, don’t they, under that agreement? <A. I guess so. 

Q. Mr. Fliss, is the Mel-Ron Fabric Shop an inde- 
pendent store, or is it a member of a chain outfit?A. In- 
dependent. 

Q. Down the street from you in Mt. Rainier, No. 3179 

Queens Chapel Road, is a Kresge Store, isn’t there? 
838 <A. That is right. 
Q. Have you ever been in that store? A. No, 
sir, I haven’t. 

Q. Well, you don’t know what that store sells? A. 
Well, not to name any specific items, no, sir. 

Q. You know whether they sell Simplicity Patterns or 
not? A. That, I do know. 

Q. Do you know whether they sell notions or not? A. I 
imagine they sell notions, yes, sir. 

Q. Do you know whether they sell any yard goods? A. 
No, I don’t know whether they do or not. 

Q. Do you consider the Kresge Store at 3179 Queens 
Chapel Road to be in competition with the Mel-Ron Shop 
in the sale of patterns and notions? A. Well, if it is just 
specifically to patterns and notions I would say yes. 
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Q. If they sell yard goods, would you say they were in 
competition with you in the sale of yard goods? A. Yes, 
sir. 

Mr. Simon: I object to that and move that it be stricken. 
There is no evidence they do sell yard goods. 

Mr. Smith: We will get some. 

Mr. Simon: There is none now, and yesterday, I was 
restricted to the evidence of current record. There is no 

evidence now. 
839 Mr. Smith: Will you leave that in, Your Honor? 
I have a witness here under subpoena from that 
store. 

Hearing Examiner Pack: In view of Mr. Smith’s state- 
ment that the matter will be sufficiently connected up, the 
motion to strike will be denied. 


By Mr. Smith: 


Q. How far is this Kresge Store at 3179 Queens Chapel 
Road from your store? A. I would say about three- 
quarters of a mile, roughly. 

Q. Well, the section you are in out there is in a shop- 
ping center, isn’t it? A. It is more or less of a shopping 
center. It isn’t a shopping center that a car can drive 
up into it. You have to park on the street, but all the 
stores are located more or less in the same place. Which 
makes it a shopping center. 

Q. There is a parking space? A. Parking space be- 
hind the stores. 

Q. Pretty adequate parking space behind you? A. 
‘Plenty. 

Q. Is it true or not that many people who trade in 
nearby Mt. Rainier also trade around your area on Queens 
Chapel Road? A. Yes, sir. 

Q. Most housewives out there travel in automobiles, 

don’t they? That is right. 
840 Q. So that a matter of three-quarters of a mile 
distance wouldn’t make too much—— 
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Mr. Simon: I object to Mr. Smith’s testifying. This is 
direct examination. 

Hearing Examiner Pack: I think that is leading, Mr. 
Smith. 


By Mr. Smith: 


Q. Well, would a question of a matter of three-quarters 
of a mile distance be any interference, or have any bear- 
ing on whether a housewife bought from you or down at 
Kresge’s? A. I would say it does, yes. 

Q. Well, in what respect? A. Well, in a suburban 
shopping area, three-quarters of a mile, if you are in com- 
' petition with a store, it doesn’t mean anything as far as 
competition is concerned. The lady can get into her car 
- and three-quarters of a mile one way or the other doesn’t 
mean much. 

Q. That is what I was getting at. 

Mr. Fliss, you recall when I was out to your store, the 
Mel-Ron Shop, to talk to you? A. Yes, I do. 

Q. Do you remember about when that was? A. Let 
me see—— 

Q. About a week or ten days ago, wasn’t it? A. About 

ten days ago. 
841 Q. I left you a subpoena at that time, didn’t I? 
A. That is correct. 

Q. Served you with a subpoena. A. That is right. 

Q. To appear here as a witness on behalf of the Federal 
Trade Commission, didn’t I? A. That is right. 

Q. Mr. Fliss, do you know Mr. Simon, who sits here at 
the table and is counsel for the respondent? A. I do. 

Q. Where did you first meet him? A. At my store. 

Q. When was he there? A. Last Friday. 


* » cd * * * 2 
Q. Was anybody with him? A. Mr. Pullman. 
& * w & e * * = s @ 


843 A. Well, it was more or less along the same trend, 
that he would ask me whether I thought Kresge’s 
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was competition to me. I told him the way I felt 
844 about it, and the way I felt about their being com- 

petition, as long as they don’t have piece goods, I 
don’t think they would affect me. 

Naturally, I would like to have sole distribution of pat- 
terns out there; everybody else would. But as far as they, 
themselves, were concerned, just patterns, we didn’t make 
any money on them anyhow. 


* es * * * * * * & bd 


Q. What did they say to you in regard to possible com- 
petition between your store and Kresge’s? A. Well, they 
told me that Kresge’s wasn’t competition to me as far as 
patterns were concerned. 


eS * ¥* * * * * * * ® 


A. Was not. As far as patterns were concerned, which, 
in a way is true, as long as they don’t have piece goods. 
Once they have piece goods in there, that makes them com- 
petition, because that is the backbone of our business, piece 


goods. 


* e * * * * * * & * 


Q. Well, if you sell notions and patterns together— 
you do sell notions and patterns, don’t you? A. That 
is correct. 

Q. And if Kresge’s sells notions and patterns—I am 
speaking of this one on Queens Chapel Road now. A. That 
is right. 

Q. In your opinion, would your store, or that store and 

the Mel-Ron Shop be in competition? Would it or 
846 would it not? A. Yes, it would be. If you break 
down the two items like that, with Kresge selling 
patterns and notions, and the Mel-Ron Shop selling pat- 
terns and notions, I would say they would be in competition. 

Q. And if it appears further that they sell yard goods, 
your store would be in competition with them on that, too? 
A. Yes. 
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Cross Examination 
By Mr. Simon: 


Q. Mr. Fliss, I don’t want to ask you any questions if 
the answers are things you don’t want to disclose. 
847 But is it a fair statement that you have a fabric 
inventory in your place of maybe forty or fifty thou- 

sand dollars? A. No, I don’t think I have that much. 

Q. You don’t? A. No, I would say about thirty. 

Q. Thirty thousand dollars? A. That is correct. 

Q. And is the volume of fabric business during the last 
year or two years above, could we say, conservatively, above 
a hundred thousand dollars a year? A. No, sir. 

Q. I don’t want to press you. A. It is a little under a 
hundred. 

Q. That is good enough for my purpose. 

Now, do you sell patterns for the purpose of making a 
profit on them, or as a service to your customers in the sale 
of fabrics? A. More or less as a service, in order to sell 
fabrics. 

Q. In order to sell fabrics. A. That is right. 

Q. If you didn’t have fabrics, by that I mean materials 
for making dresses, if you didn’t have them, would you 

handle patterns? A. No, sir. 
: Q. You do handle drapery materials, for instance, 
848 isthat right? A. We have very little of that. 
Q. But if you didn’t have dress goods in your 
store, you would never have patterns. A. That is right. 

Q. If you could sell the same quantity of dress goods 
without having the patterns in your store, would you prefer 
not to have the patterns? A. That is right. 

Q. Then shall we say they are a necessary evil? A. That 
is right. 

Q. You have three lines of patterns? <A. I do. 

Q. They are Simplicity, McCall, and Butterick? A. That 
is right. 

Q. Are the terms Simplicity charges you for patterns at 
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least as favorable, or more favorable, than Butterick and 
McCall? A. I would say they are just about the same. 
They might be a little better. 

Q. On the returns? A. That is right. 

Q. Simplicity gives you 100 per cent; the others 90 per 
cent? A. That is right. 

Q. The same thing Simplicity charges you for, 
849 they also charge you for? A. That is right. 

Q. You talked about some cabinets. A. That is 
right. 

Q. Would you describe them for the Court? A. They are 
two cabinets, three-drawers. Each drawer holds, I think, 
four rows of patterns. 

Q. They are all-steel cabinets? A. They are metal. 
They might be steel. I never examined whether they are 
steel or not. But they are metal cabinets. 

Q. And they are—— A. Well constructed. 

Q. We lawyers are accustomed to file cabinets. A. That 
is right. They are like file cabinets. 

Q. But about twice the width? A. Yes. 

Q. And they have drawers on roller bearings? A. Yes. 

Q. And they are painted to resemble wood? A. Yes. 

Q. They have a grain running through, looking like wood. 
A. That is the newer type. 

Q. That is Type 325CY. A. That may be right. I don’t 
know the number. 

Q. I show you a document, to see if that refreshes 
850 your recollection, your order for two Number 325CY 
cabinets. A. That is right. 

Q. And you asked for the cabinets, rather than our try- 
ing to sell them to you? A. That is right. I would like 
to have them for nothing, but I had to pay for them. 

Q. And you would be still happier if they paid you to 
take them? A. Yes. 

Q. In your store, you have the patterns right up front? 
A. That is correct. 

Q. And there is a counter with the pattern books and 
and chairs for the women to sit down? A. Correct. 
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Q. Is it customary in your type of store to have fabric 
benches and chairs for the women to sit down? A. That 
would be a matter of opinion for the store. The last store 
we had, we didn’t have benches, but we do in this one. 

Q. Your principal competitors are Hecht Company and 
Woodward and Lothrop, and the other department stores? 
A. Yes. 

Q. Do you know whether they have chairs for the women 

to sit and look at the patterns? A. No, I do not. 
851 Q. But you do? A. I do. 

Q. Do you lose money on patterns? A. I don’t 
think I lose any money. But I don’t think I make any on 
them. 

Q. The same would be true of all three lines? A. That is 
about right. 

Q. Now, the pattern department, as a pure matter of 
profit, would be more profitable if you had only one line 
of patterns. A. Repeat that? 

Q. As a pure matter of profit on patterns, forgetting 
_ fabrics, your line of patterns would be more profitable if 
~ you had only one line. You would have less investment, 
less overhead? A. I can’t say that is true. If you have 
- one item, you are selling one. If you have three, you have 
a chance to sell three. 

Q. Do you think you have as much chance to sell three 
times as much as if you had only one line? A. I don’t 
think I sell three times as much. 

Q. Isn’t it a fact that what you are really interested in 
is selling a pattern to the woman, no matter how large a 
line of patterns you haveto have so she will buy the fabric? 
A. That is right. 

Q. But you have three lines, not because three lines 
852 is more profitable, but because it sells fabrics? <A. 

That is correct. 

Q. Now, I believe you said you would be happy to have 
a Kresge store on one side of youif they didn’t sell fabrics? 
A. That is right. 
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Q. Would you be doubly happy to have a Woolworth’s 
on the other side, if they didn’t sell fabrics? A. That is 
right. 

* * * * * * * td * 


853 Q. I am not sure the record is complete, Mr. Fliss, 
as to what is a fabric. 

In your business, ‘‘fabrics’’ means fabrics for making 
dresses. A. It doesn’t confine it to just dresses. It is suits, 
coats, costumes, everything. It is even decorator things, 
like table cloths. Everything that goes into it. 


Q. Right. 
Now, your fabrics go up to six or seven dollars a yard. 
A. We have some for $9.98 a yard. f 


Q. You don’t cater to the 29 cents a yard trade, do you? 
A. I don’t cater to it, but every once in a while we have to 
put out sales in order to meet competition and things like 
that. 

Q. What percentage of your business would you 

854 say was in yard goods of 50 cents a yard or less? 
A. Well, we don’t have anything as far as—well, 

I would say maybe about five percent. Fifty cents or less. 

Q. Is that for dresses? A. Not for dresses. 

Q. What would that be? A. That would be huck towel- 
ing, and things like that. 

Q. There is no pattern to toweling, is there? A. No 
pattern? No. There is one for outing flannels and things 
like that, that you sell for fifty cents or less. 

Q. What percentage of your business were the fabrics 
used in connection with patterns, that you would make with 
a pattern, sells for less than 50 cents a yard? A. I would 
say maybe five per cent. 

Q. I thought five per cent included the toweling? A. 
Well, let me see. You have me confused now. 

It might be, say, about three per cent of it for fifty cents 
or less. That doesn’t mean during the whole year. 

Now, there are certain times of the year when you can 
buy dress material for less than fifty cents a yard. Right 
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now, we are selling broadcloth at three yards for 89 cents. 

Q. That material you are talking about, whether fifty 
cents or less or more, comes in bolts? A. That is right. 

Q. About how much does a woman need for a 

855 dress? A. They don’t use that for dresses, although 

they use it in a type of stuff, like to make up for 

nightgowns, pajamas, baby saques, baby kimonos and things 
like that. 

Q. If she wants two or six or eight years, you cut it off 

the bolt? A. That is right. 

'  Q. You are familiar with remnants? A. Yes. 
Q. Do you consider remnant selling for 29 cents or 39 
cents a yard as dress fabrics? A. No. 

Q. If a store had nothing but a $300 inventory of rem- 
nants, selling for 29 or 39 or 49 cents a yard, you wouldn’t 
consider that fabric competition, would you? A. No. 

Q. Now, your total for pattern sales are about how much 
a year, Mr. Fliss, roughly? A. With Simplicity? 

Q. The three lines. A. Oh, the three lines. I don’t know 
if I can answer that. 

Q. Would you say about five thousand dollars a year for 
the three? A. I would say that. 

Q. About how much of that is Simplicity? A. About 

half. 
856 Q. You sell as many Simplicity patterns as the 
other two put together? A. I think so. 

Q. Do you have the same pattern books on the counter 
for the women to look at for all three? A. That’s right. 

Q. So the fact that Simplicity sells as many as the other 
two put together is purely a matter of the housewife pick- 
ing Simplicity? A. That is right. 

Q. There was no effort on your part. No preferred space 
on the pattern counter? A. That’s right. 

Q. Just a matter of two to one preferring to buy Sim- 
plicity? A. Yes. 

Q. This $5000 of retail lines for Simplicity, is that retail 
or wholesale? A. I would say that would be wholesale. 
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Q. Wholesale is 40 off the retail price. So if you sold 
$5000 at wholesale, it would be about $7000 at retail. Is 
that roughly it? A. Roughly, yes. 


* * * * * * * * * 


Q. Mr. Fliss, is a substantial part of your busi- 
ness connected with home sewing by schoolgirls? 
A. A good part of our business is. 

Q. Do you have promotional tie-ins with the Home Hco- 
nomics classes in the schools? A. When you say ‘‘pro- 
motional tie-ins’’ can you elaborate? 

Q. When I was in your store on Friday, I saw you had 
some aprons made in high schools that you were display. 
A. We were displaying National Education Week and we 
were working with the schools. 

Q. That is a substantial part of your promotion, working 
with the schools? A. Right. 

Q. Has Simplicity been of great help to the fabric dealers 
in promoting home sewing in the schools? A. I don’t know 
if I am qualified to answer that. I think they work with 
the schools, too. 

Q. You know that they work with the Home Economics 

teachers in the schools in your territory, don’t you? 
858 A. I think so. I am not sure I can testify to that. 
Mr. Smith: He is answering the question. He says 

he is not sure. 

The Witness: The teachers don’t come in and say they 
have been working with Simplicity Company, so I don’t 
know that they do. I know the Companies work with 
schools, but I don’t know that they are working with our 
teachers. 


By Mr. Simon: 


Q. Whatever work may do with schools is a real help 
to fabric dealers like yourself? A. That is right. 

Mr. Smith: Your Honor, I object to that. The witness 
has said he doesn’t know whether they do any work with 
schools or not. 
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Mr. Simon: Judge, yesterday, a witness testified. 

Mr. Smith: It doesn’t make any difference about yes- 
‘terday. I would like to state my objection. 

Hearing Examiner Pack: Let Mr. Smith conclude. 

Mr. Smith: It doesn’t matter what happened yesterday. 
The question before the Court today is this answer, or 
expected answer, to this particular question. The witness 

has stated he doesn’t know whether the Simplicity Com- 
pany people work with schools out in his neighborhood or 
not. I think that ought to be a terminus to that inquiry. 
Hearing Examiner Pack: I understood Mr. Fliss’ 
859 statement to be that he know very little about the 

matter from a general standpoint, but he had had 
teachers and others tell him, or he had learned in various 
ways, that there was at least some work on the part of 
Simplicity with schools and the teachers in his own com- 
munity. 

Am I right about that, Mr. Fliss? 

The Witness: That is right. I can’t say that the teachers 
come right in and say they work with Simplicity them- 
selves. But I do know that they get brochures from them, 
and I think every once in a while they sell them adver- 
tisements about home sewing; that is, Home Economics 
students, that is helpful to the students. But as far as 
saying I know it to be a fact, I can’t say that. 

Hearing Examiner Pack: I think Mr. Fliss’ knowledge 
of the situation is quite limited, but I think the testimony 
should remain. 

Anything further, Mr. Simon? 


By Mr. Simon: 


Q. I don’t think you answered the question. As to the 
extent that they do do promotional work in the stores, does 
that help you and the dealers like you? A. Yes. 

Q. And if their promotional work results in a girl mak- 

ing a dress, they sell a 35-cent pattern and yon sell 
860 $3, $4, $5, or $10 worth of fabric. A. Don’t go ag 
high as ten dollars, now. There are different types 
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of schools, and things, but we do sell piece goods with the 
patterns, which helps us in our business. 

Q. And the piece goods is the main item in making a 
dress, isn’t it? A. That is right. 

Q. Now, if a woman—TI take it that in your business, 
one of your jobs is to try to anticipate the needs and buy- 
ing habits of your customers. A. That is right. 

Q. If a woman set out from her house to buy a pattern, 
as between you and Kresge’s, is there any doubt that she 
would come to you to buy the pattern? 

Mr. Smith: Before you answer that. That question 
seems to me to be improper without stating an objection. 

Hearing Examiner Pack: I think so, Mr. Simon. It 
seems to be too much in the nature of a conjecture, a mere 
guess on Mr. Fliss’ part. 

Mr. Simon: I withdraw the question. 


By Mr. Simon: 


Q. Mr. Fliss, the chains sell patterns at the same price 
you do; at least, the Kresge’s you talked about sells at 
about the same price youdo. A. Yes. 

Q. In the sale of patterns, Simplicity Patterns, 

861 does the Kresge Company have any competitive 

advantage over you? A. Well, they probably buy 

it cheaper than we do. But they don’t sell it for any less 
than we do. 

Q. I appreciate that they may pay less, but in the sale 
of patterns to the housewife, do they have any competitive 
advantage over you? A. No, I wouldn’t say that. 


* ® & * & we * s s bs 


864 By Mr. Simon: 


Q. Mr. Fliss, Mr. Smith talked about a woman going 
into a Kresge Store to buy a light bulb and she saw a 
pattern, so she bought a pattern. A. That happens. 

Q. That is what we call an impulse sale. A. That is 
right. 
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Q. When a woman goes into a Kresge Store to buy a 
light bulb, or any of the thousand things they have there, 
and she buys a pattern on an impulse sale, a customer has 
been created to buy something from the fabric stores. 

Mr. Smith: Just a minute before you answer that. I 
didn’t argue, as counsel has stated, that a woman goes into 
a Ten Cent Store to buy a light bulb and while she is there, 
she buys a pattern. He has put those words in my mouth. 
I said it would be wholly in the realm of speculation for 
me to contend that, because I don’t know what that woman 
goes in there to buy. And counsel on the other side doesn’t 

know that either. I have no evidence, nor does he, 
865 one way or'the other, on the proposition, but I merely 

said that it would be just as fair for me to argue 
that as it is for counsel for the respondent to argue through 
questions to this witness that because he sells McCall and 
other patterns, that a woman will be more apt to come 
into his store to get a Simplicity pattern than to go into 
a Ten Cent Store. 

I think either argument would be something that would 
be purely speculative and not evidence. That is what I 
intended to say, and I would like not to be misquoted on 
it again. 

Hearing Examiner Pack: It seems to me, gentlemen, 
that the answer to the present question would be rather 
obvious. I think the question is simply whether or not a 
woman went into a Ten Cent Store, or any other store, 
for that matter, and bought a pattern, and if that store 
didn’t happen to handle yard goods, whether that woman 
would by reason of buying a pattern, become a potential 
customer for yard goods in some other store. 

It seems to me the answer to that would be obvious. 

Am I right about the question, Mr. Simon? Is that your 
question? 

Mr. Simon: Yes, sir. Whether the impulse buying in 
a Kresge Store three-quarters of a mile away from him 
doesn’t create a potential customer for a yard goods store, 
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and the next question would be whether he would be 
866 one of the sellers of that yard goods. 
Hearing Examiner Pack: I don’t understand that 
Mr. Smith has objected to that particular question. 
You may answer, Mr. Fliss. 
The Witness: I would say she would be a potential cus- 
tomer for a yard goods sale. 


By Mr. Simon: 


Q. So to that extent, you would be benefitted by the fact 
that she made the impulse sale in a Kresge Store three- 
quarters of a mile away. A. She may come into our store 
and she may not. I wouldn’t say that. 

Q. But you may get the yard goods sale. And that is 
benefit. A. Yes. 

Q. Has Simplicity Pattern Company ever treated you 
unfairly? 

Mr. Smith: I think you ruled that out once. 

Hearing Examiner Pack: Yes, I think that is too broad 
in general, Mr. Simon. The ruling is similar on that as on 
a similar question yesterday. 


By Mr. Simon: 


Q. I appreciate that you would like to buy patterns and 
everything else as cheaply as you can, or cheaper than 
Kresge. A. I would like to get them as cheap as Kresge’s 
Store. 

Q. But, apart from what you would like, is your business 

in any way hurt by the fact that Kresge has any 
867 different terms than you have? 

Mr. Smith: Your Honor, I object to that again. 
Respondent alleges in his question that these patterns are 
fair traded. I presume that is true. They are all sold at 
the same price. Everything. I presume that is true. 

Now, the witness has already testified that his profits 
have been hurt. Now, this question here is entirely too 
broad to elucidate an answer that is intelligible to me, as 
to whether he has been hurt. 





180 


Hearing Examiner Pack: Will you read the question, 
please? 


(The report read the question back as follows:) 


‘‘But apart from what you would like, is your busi- 
ness in any way hurt by the fact that Kresge has any 
different terms than you have?’’ 


Hearing Examiner Pack: Do you mean by that different 
terms by Simplicity Pattern Company? 

Mr. Simon: May I ask the question again? 

Hearing Examiner Pack: Yes. 


By Mr. Simon: 


Q. Is your business in any way hurt by the fact that 
Simplicity Pattern Company is different in their terms to 
Kresge than they are to you? 

Hearing Examiner Pack: You have the same objection? 

Mr. Smith: I have the same objection. 
868 Hearing Examiner Pack: The objection is over- 
ruled. It seems to me that Mr. Fliss, as a business 
man, would have an opinion on the question. 

Mr. Smith: I object specifically to the use of the word 
‘thurt’’. It is vague in meaning. 

Hearing Examiner Pack: My understanding of the term 
is that it is the same as ‘‘injured’’. Is his business injured 
by reason of the facts stated by Mr. Simon. 

Objection is overruled. 

You may answer, Mr. Fliss. 

The Witness: I think my business could be better if I 
got the same terms as they did. 


By Mr. Simon: 


Q. You mean you would make more profit? A. Yes. 

Q. But apart from the more profit, is your business in 
any way hurt or injured by their terms? <A. I don’t think 
by their terms, no. 

Mr. Simon: That is all. 

Thank you, sir. 
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Redirect Examination 
By Mr. Smith: 


Q. You said something about remnants. What is a rem- 
nant? A. A remnant can be one or two things. It 
869 can bea piece of material left over from a bolt; half 
a yard, three quarters of a yard, or four yards even. 

Some stores will buy what they call remnants, which can 
be a four-yard piece of materials, either from Dan River 
or one of the big mills, but still be dress length and still 
be in competition with me. Remnants doesn’t mean a 
half yard or one-yard piece. It can be four yards or six 
yard piece. It is what they term a left-over from the bolt. 

Q. If it as as much as four yards, it would be in com- 
petition with you? A. Yes. That is a dress length. 

Q. But less, it would not? A. It would depend on the 
width. A two-yard piece of material can be a dress length 
if it is 56 inches wide. It can be three yards. 

Q. Well, merely because another store sells remnants 
doesn’t mean it is not in competition with you. A. It de- 
pends on the type of remnants they sell. 


870 Q. What is the minimum limitation of remnants 

you say would not be in competition with your busi- 
ness? A. That is covering a pretty broad field. Some 
stores will sell—actually, no store, I don’t think, would sell 
half-yard remnants, if they were not in the piece goods 
business. A store not in the piece goods business that is 
selling remnants is usually selling dress lengths. 


e * od * * & e * , * 
Q. If it is dress length or blouse length, it could be in 
competition with you? A. I would say so, yes. 


a * * 2 * s * * * 2s 


871 By Mr. Simon: 


Q. Does your prior answer stand that a $300 stock of 
remnants selling for fifty cents or less would be no com- 
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petition to you? A. It wouldn’t be competition as far as 
the store actually is concerned. It would take away a sale 
or two. No question about it, but it takes away a little, but 
no real competition. 

Q. No substantial competition? A. No. 


e s * * * ah * * a mm 


Mr. Smith: What about a notions department. If it sells 
patterns and notions, it would be in competition with your 
patterns and notions department? A. Yes, it would hurt 
some in notions. 


872 Arthur Phillips 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Smith: 


Q. Where do you live, Mr. Phillips? A. West Hyatts- 
ville, Maryland. 

Q. How long have you been Manager of the S. S. Kresge 

Store at 3179 Queens Chapel Road? Is that in Mount 
873 Ranier? A. Yes. 
Since July, 1939. 

Q. Does that store sell Simplicity Patterns? A. That 
is correct. 

Q. How long have they been selling them? A. Ever since 
I have been in the business, 23 years. 

Q. You mean Kresge? <A. Yes. 

Q. I was thinking of this particular store. A. They 
opened up the patterns in October of 1949, when we opened 
the store. 

Q. Does the store have pattern cabinets? A. We have 
pattern drawers under the counter. They are not visible 
to the customer. 

Q. Then they are under the counter? A. Under the 
counter. 
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Q. What are they made of? A. Well,— 

Q. Wood? Steel? A. They are metal. 

Q. How many patterns do they house per cabinet? A. 
Per cabinet, I guess there are probably about 250 to a 
drawer. It all depends on the stock. But roughly, about 
300. 

Q. How many cabinets do you have in the store? 
874 A. Hach one has three rows, and they are about the 
width of three patterns. I have two, four, six, eight 

of those drawers, which are not a cabinet. 

Q. How many patterns, all told, would you consider your 
inventory usually runs? A. In selling value, or number 
of patterns? 

Q. In number of patterns, or cost value, however you do 
it for counting purposes. A. Well, we would probably 
have an investment of about $800.00. 

Q. In pattern stock? A. Yes. 

Q. They are all Simplicity? A. They all belong to Sim- 
plicity patterns. 

Q. You don’t sell any other brands? A. No other brands. 

Q. Do you sell notions in that store at 3179 Queens 
Chapel Road? A. What we classify as notions cover a lot 

of other items along with sewing supplies. 
875 Q. And sewing supplies? A. That is correct. 
Sewing supplies are in our notions department. 

Q. Would you give us a brief description of the notions 
and sewing supplies which that store carries? A. Do you 
want it as sewing supplies or notions? 

Q. However you carry it. A. Our notions department 
includes hair goods and shoelaces, and things like that. 

Q. I am speaking of notions in connection with the sale 
of a pattern. A. Then we carry threads, needles, sewing 
machine needles, zippers, repair kits. We also have a Dritz 
line of pattern tracers, and so forth, that have to do with 
dressmaking. 

Q. Do you carry any yard goods in that store? A. We 
sell remnants. We are a remnant store, not a yard goods 
store. 
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Q. Of the remnants that you sell, what can they used 
for? What are they sold for? For making dresses or 
‘blouses, or what? A. I don’t know, of course, what they 
buy it for. What purpose they make of the merchandise 
after they buy it. But it can be used for skirts, blouses, 
shirts, pajamas, any other wearing apparel. Underwear— 
whatever purpose they want it for. 

Q. Well, are your remnants—you heard Mr. Fliss’ 
876 testimony. You were sitting in the courtroom, were 
you not? A. Yes. 

Q. He spoke of a remnant of two yards and 54 inches. 
Do you sell that large a piece? A. We don’t carry 54-inch 
material. Between 24 and 36 is the largest we carry. Some 
of it will come in anywhere from a yard and a quarter to 
' ten yards to a piece, but you never know what you are 
going to get. 

Q. And 36 inches? A. That is 36 inches, is the widest 
we carry. 

Q. What is the maximum length? A. What is the length 

of the remnant piece? 

— QQ. Yes. A. I just explained. It will run anywhere from 
a yard and a quarter up to ten yards; sometimes a little 
more, sometimes less. 

- Q. Since your remnants—you have testified they may be 
used in making blouses and skirts, and the like—would the 
pattern be of any use in making up those remnants into 
wearing apparel? <A. I don’t think the women could very 
well make them blind, without a pattern. 

Q. I see. Then your answer is that they would? A. 
They should require the majority of use with a pattern. 

Q. What about your catalogs? Do you have cata- 
877 logs in your store? <A. Yes. 

Q. Simplicity catalogs I am speaking of. A. We 
have two catalogs. 

Q. You have two? A. That is right. 

Q. How often do you get them in? A. I think it is every 
month. 

Q. Every month? A. That is right. 
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Q. And they are made available where the prospective 
purchaser can look at them? <A. That is correct. They 
sit up on top of the counter. 

Q. Well, now, do your patterns have any connection with 
the sale of your notions? That is, the sewing material end 
of your notions? A. Well, our notions business—that is, 
the sewing part of the notions—would be great, even with- 
out the patterns. But the patterns do help sell some sew- 
ing supplies, because a woman comes in and she—— 

Q. Do help sell what? A. Sewing supplies. 

Q. You mean sewing notions? A. That is right. 

—because she comes in to buy threads, and she 
878 sees the pattern book, starts thumbing through it. 

She might see something she wants, or maybe she 
will get another idea, and go somewhere else. 

Q. The Kresge store at 3179—would you call that a 
medium-size store, or a large store? A. As what type of 
store? .A variety store? 

Q. As a 10-cent store goes. Is that what you call them? 
A. Variety stores. We are a good medium-sized store, 
both in lineal feet, and in volume. Because we carry high- 
priced merchandise in addition to low-priced, which makes 
a difference in volume. 

Mr. Smith: That is all. 

Hearing Examiner Pack: Mr. Simon? 


Cross Examination 
By Mr. Simon: 


Q. Is this remnant stock of yours a $300 stock, selling for 
50 cents a yard or less? A. Yes, that is all remnant stock. 
That is the only thing we carry. We are listed on our com- 
pany office as a remnant store, insofar as yard goods are 
concerned. 

Q. Is your inventory of remnants approximately $300? 
A. That is right. Sometimes they get slightly over, and 
maybe next week they go down a bit. It fluctuates. 
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Q. When you get a new shipment, it might be a 

879 little less than $300, sometimes a little over? A. Are 

you referring to the total amount of piece goods we 
carry? 

Q. I am talking about these remnants used with patterns. 
That is $300? A. That is right. 

Q. It sells for 50 cents a yard or less? A. Anything that 
is not drapery material is less than 50 cents. We don’t 
have anything over 50 cents. 

Q. Most of it is 29 cents? A. From 29 cents to 39 cents. 

Q. Does Kresge, in your store at least, carry patterns 
for sale of other merchandise, or do you carry them to 
make a profit on the sale of the pattern? A. We sell every- 
thing in the store to make a profit on them. 

Q. Is that what you sell patterns for, to make a profit? 
A. I believe so. We would sell horseshoes to make a profit. 

Q. You would drop them if you weren’t making money 
on them? A. Yes. 

Q. That is the nature of your operation. 

Your particular type of operation is a large number of 
small items, with a minimum of service? A. That is right. 
Volume of turnover on merchandise. 

Q. There has been some talk here on cabinets, and I 
think there is a little confusion there. 

You don’t have any cabinets in the sense that Mr. 
880 Fliss described cabinets a minute ago, do you? A. 
No. Ours is just a metal drawer in our under-stock, 

| under the counter, out of sight of the customer. 

Q. It is really just a tin box? A. That is right. 

Q. Would you estimate the value of it at more than a 
dollar or two? A. I don’t know. After you get through 
| using them, I don’t know if they would be worth anything 
to anybody else. 

Q. But it isn’t a drawer, or anything, just a tin box sit- 
ting under the counter? A. That is right. It is not fancy, 
just a plain brown-stained drawer. 

Q. Not a cabinet, where the drawers roll out on roller 
bearings? A. That is right. 
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We set the drawers one on top of the other, under the 
counter. 
Q. Now, you said you had a $800 stock of patterns. That 
is $800 in retail? A. Right. 
Q. About $525 wholesale? A. That is right. 
Q. It is half stock? A. We don’t carry everything in 
the catalog book. 
881 Q. You carry a half stock? A. I guess it amounts 
to that. 
Q. You have a half stock of Simplicity patterns, and no 
others? A. That is right. 
People come in and want certain numbers in the book, 
and we can’t accommodate them. 
Mr. Simon: I have no further questions. 
Hearing Examiner Pack: Mr. Smith, have you anything 
further? 
Mr. Smith: Yes. 


Redirect Examination 
By Mr. Smith: 


Q. That is liable to happen in any store, that they come 
in and ask for a pattern not in the book, and you would 
have to order? A. No; there are certain numbers in that 
book that we do not even order. 

In other words, there are certain lines or numbers in 
there, certain groupings, that we just don’t carry at all. 

Q. What kind do you carry? A. We carry all of what 
they call the common set-up. In other words, the better 
numbers, but if there is something special, as they list it, 
in parts of the catalog under certain group numbers, we 

do not carry them. 
882 Q. What do you mean ‘‘special’’?, A. Every pat- 
tern has a number in the book. In that catalog there 
are numbers listed in their with pictures, that we do not 
carry at all. 

Q. You mean something like a lady’s dinner dress? A. 

Say something like that, yes, or an evening gown of a 
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particular type. But it is in a certain grouping. But we 
have the basic stock. 

Q. That constitutes the bulk of the pattern business? 
A. Probably, as far as the Simplicity pattern line is con- 
cerned, it might run 60 per cent of the assortment, but 
whether it runs 60 per cent of the volume I don’t know. 
But it might run 60 or 65 per cent of their stock. 

Q. That 60 per cent is selective, is it not? A. What do 

you mean by that? 
- Q. You have 100 per cent; you say you have 60 per 
cent. That 60 per cent must be selected on some basis. 
A. It is selected by Simplicity. In other words, they send 
out new numbers for our catalog. 

Q. Doesn’t Kresge have the right to order what type of 
pattern they think will most readily sell, as you have de- 
scribed it? A. When Simplicity gets out these new pat- 
terns, and they send out the book, they send out the num- 

bers for the basic stock. 

883 Q. What I want is some more light on this basic 
| stock. Does that constitute the types of patterns 
that are most generally called for? A. That is the bulk 
of the business. 

Q. The bulk of the business? A. That is right. 

Q. You spoke of your inventory of yard goods. Do you 
have any idea of the inventory of your notions in the sew- 
ing line? A. You mean other than patterns? 

Q. Yes. A. Well, sometimes we will get in $300 worth 
of thread, sometimes $50 worth of thread, not counting the 
stock we already have on hand, and not counting the 
' needles. We may run anywhere from $700 to $1,000 worth 
of the other sewing items, including thread. 

Q. That is zippers and thread and buttons, et cetera? 
A. That is right. 

Q. So then, your patterns that you sell have a more direct 
relationship to the sale of your notions? A. To the stock 
on hand, but not to the turnover. We'll turn over the 
other goods many times that year. We don’t turn over 
patterns. 
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Q. I wasn’t talking about the turnover. I was talking 

about the relationship in sales, not investments. Do 

884 you get what J am driving at? A. You had better go 

back to the beginning, because I am wondering 

where you’re coming out, whether you mean to the total 
sales in patterns, or my investment in patterns. 

Q. I am not talking about investment. You have already 
stated what your investment in patterns was. I didn’t 
want you to repeat that. A. No. 

Q. My question was: In the sale of your patterns, does 
it have the most direct relationship to the sale of your 
notions? A. Yes, but there has been nothing come up 
about the sale of patterns; it has only been my investment 
in patterns, and my investment in notions. 

Did you ask me for the sales? I didn’t give you any 
sales figures on patterns. 

Q. I am speaking of the relationship in the day-to-day 
sale of patterns and notions. Do they have a direct con- 
nection with each other? A. They have a direct connec- 
tion, yes. 

Q. If you didn’t sell notions, you wouldn’t sell as many 
patterns, would you? A. That is correct. 


Recross Examination 
By Mr. Simon: 


Q. Mr. Smith asked you some questions about basic stock. 
I take it you are talking about your basic stock? 
885 <A. That is right. 

Q. Your basic stock is a half stock of Simplicity’s 
over-all pattern line? A. That is evidently what it amounts 
to, because we don’t have every pattern in the book. 

Q. Mr. Smith talked about this relationship between 
needles and thread and patterns. Do you carry patterns 
to make a sale of needles and thread, and everything else, 
or do you carry patterns to make a profit on the sale of the 
patterns? A. We carry everything to make a profit. 
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Q. Each one is carried to make a profit on that particular 
item? <A. Right. 

Q. Each one stand on its own feet in your store? A. 
That is correct. 

Mr. Smith: That is all I have. 


Further Direct Examination 
By Mr. Smith: 


Q. But the notions are an aid to the sale of your pat- 
terns? A. That is right. 


Further Recross Examination 
By Mr. Simon: 


Q. Mr. Phillips, in that sense, is the hot dog counter an 
aid to the sale of notions? A. No. 
886 Q. Doesn’t everything in the store, in a sense help 
to sell everything else? A. That is the idea behind 
a variety store. 
Mr. Smith: What about the hot dog counter? 
Mr. Simon: You know, hot dog, with mustard. 
Mr. Smith: Does he have one in his store? 


By Mr. Simon: 


Q. Do you, Mr. Phillips? A. Yes. 

Q. Doesn’t the sale of everything in your store help the 
sale of everything else? A. Yes; they will come in the store 
and look around. 

Mr. Smith: Is the relationship between selling a hot dog 
and selling notions and patterns the same? 

The Witness: Is the relationship the same? 

Mr. Smith: That is what he is trying to show. 

The Witness: In this respect: No matter what a customer 
comes in to our store for, it is visual selling. 

Mr. Smith: But a hot dog has nothing to do with sewing 
or making a dress? 

The Witness: Not in the strict sense of the word, but 
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whatever you sell in the store is going to help sell some- 
thing else. 
Mr. Smith: But the sewing notions and patterns have a 
direct relationship to each other? 
887 The Witness: They are direct. They are related. 
The same as hardware and tools. 


D. W. Davies 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Smith: 


Q. You are manager, I believe, of the F. W. Woolworth 
Store at 7207 Wisconsin Avenue, Bethesda? A. That is 
right. 

Q. How long have you been manager? A. Of that store? 


Q. Yes. A. Three and a half years. 

Q. Do you sell Simplicity Patterns in that store? A. Yes, 
we do. 

Q. How long have you been selling those patterns? <A. 
They had been selling them before I arrived at the store. 
I don’t know how many years, but they have been selling 
them since I came. 

Q. The store was there some considerable time before 
you became manager? A. About eighteen or twenty 

years. 
889 Q. Do you know what size stock of Simplicity Pat- 
terns that store carries? A. No, I don’t, sir. I 
know it is not the complete stock according to the pattern 
books but I don’t know exactly what stock it is. 

Q. Would you say it is the basic stock? A. Yes, I would. 

Q. Does the basic stock include those patterns which are 
usually most in demand by women? A. I believe so. 

Q. Does the Woolworth store have Simplicity catalogs in 
connection with the sale of those patterns? A. Yes, we do. 
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Q. How many catalogs do they have? A. Two. 

Q. Do they get two new ones in each month? A. That is 
right. 

Q. Does that store sell notions? <A. Yes, sir. 

Q. What do you put in the category of notions? A. Well, 
we have sewing notions. That is one subdivision. We 
have purses, belts, ete. 

Q. I am speaking of the sewing. A. Well, sewing notions 

are threads, needles, Dritz line of accessories. 

890 Q. How do you spell that? A. D-r-i-t-z. Dritz. 

: Q. What is that? A. That is a brand name for 
seam rippers, button kits, skirt markers, and merchandise 
that is used to make dresses and such items. 

Q. All right, go ahead. A. And Talons. 

Q. Zippers, you mean? A. Yes. Buttons; that is about it. 

Q. Do you have any idea about what volume of pattern 
business that store does? A. No, I don’t. 

Mr. Smith: That is all. 


Cross-Examination 
By Mr. Simon: 


Q. Mr. Davies, do you have a fabric department? A. No, 
we don’t. 

Q. You don’t sell fabrics? A. No, we had a few remnants 
that came in this spring that were assigned. I didn’t buy 
them; but we haven’t sold any of them to speak of. 

Q. About how many dollars worth of remnants have you 
sold in the last two years? A. Oh, I would say twenty or 

thirty dollars at the most. 

891 Q. Twenty or thirty dollars in two years? A. Yes. 

Q. That is not $20 a month? Twenty or thirty 
dollars over a period of two years. A. Well, we have had 
two assignments of remnants. Although we gave them ade- 
quate space as a feature, they didn’t produce. As a matter 
of fact, it is going to be embarrassing when we have annual 
inventory next month and I am stuck with those remnants. 

Q. But twenty or thirty dollars in the last two years? 
A. I think so. 
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Q. No dress fabrics? A. None whatsoever. 

Q. Do you keep these patterns in cabinets or in tin boxes 
under the counter? A. Tin boxes, ete. 

Q. Do you have any—do you know what is going to be 
sold in your store, or is that decided in New York? A. De- 
cided in New York. 

Q. All you do is send in post cards reordering patterns? 
A. That is right. 

Mr. Simon: That is all. 


Redirect Examination 
By Mr. Smith: 


Q. Mr. Davies, you say you have these patterns in 

892 tin boxes. What do you mean by tin boxes? Some- 

thing you can bend with your fingers? A. If you 

would take a look at those boxes right now you would say, 

yes. It is nothing I would want to put on the counter; but 
they are a light metal box. 

Q. They are made out of steel, aren’t they? A. I don’t 
know. I am not an authority on metals but they are awfully 
flimsy. 

Q. How many do you have? <A. I would say about six or 
seven. 

Q. Do you know how many patterns each container holds? 
A. I wouldn’t want to make a guess. 

Q. How many notions do you sell? You can state it either 
way you want, by month or year. What is the volume? 
Sewing notions, that is. A. I can’t break them down. 

Q. You know about the remnants but you don’t know 
about the notions. A. I know, but remnants come in on 
what we call an assignment sheet. It is new merchandise. 
As new merchandise, we have a ten and thirty day folder 
that we check new merchandise on. That is an individual 
item. 

But as far as breaking down how many sewing notions 
I sell in relation to the rest of the department, I can’t 
do it. 
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Q. Do you sell a hundred dollars worth a year or & 
893 thousand or two thousand? Approximate it as best 

you can. Sewing notions. A. It is above two 
thousand. 

Q. Above $2000? A. Right. 

Q. In sewing notions? A. That is right. 

Q. Are sewing notions located immediately adjacent to 
the pattern department? A. Well, the pattern department, 
as far as the customer sees it, consists of one book on the 
counter. It is located in the sewing notions subdivision, yes. 

Q. Your two catalogs are located in the center of the 
sewing notions subdivision? A. That is right. 

Q. Why did you put the catalog in the center of the sew- 
ing notions rather than somewhere else? The Simplicity 
catalog, that is. A. That is pretty simple. That is part 
of that department, that subdivision. 

Q. All part of the same department, isn’t it? A. That 
is right. 

Mr. Smith: That is all. 

Hearing Examiner Pack: Anything further, Mr. Simon? 

Mr. Simon: No, sir. 
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894 H. B. Smith 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Smith: 
Q. Mr. Smith, where do you live? A. 1326 57th Avenue, 
Hillside, Maryland. 
Q. How long have you been manager of the Woolworth 
store at 406 Seventh Street? A. Two and a half years. 
Q. Does that store sell Simplicity Patterns? <A. Yes, sir. 


Q. How long have they been selling? A. I couldn’t an- 
swer, sir. Long before I went there. 
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Q. Would you say many years before you went there? 
A. Oh, Yes, I would say so. 

Q. Where do they keep these patterns? A. Under the 

counter. 
895 Q. What in? A. Metal boxes. 
Q. Metal boxes? A. And a few cardboard ones 
when we don’t have enough metal ones. 

Q. How many of those boxes, metal boxes, do you have? 
A. I don’t know, sir. 

Q. Well, is it one or two or five? A. If I knew I would 
tell you. I don’t know. I could guess. Would you like me 
to guess? 

Mr. Simon: I have no objection to guessing. 

The Witness: I would say ten. 


By Mr. Smith: 


Q. Ten. Do you know about how many patterns are con- 
tained in each container? A. No, sir. 

Q. Do you know approvimately how many? A. No, sir. 

Q. Do you know—do you carry the basic stock of patterns 
in that store? A. No, sir. 

Q. What stock do youcarry? A. I couldn’t answer that, 
sir, I don’t know. 

Q. If you don’t know, how do you know you don’t carry 

the basic stock? A. I don’t know that I don’t carry 

896 _ the basic stock. I don’t know what the basic stock is. 

Q. Well, if you don’t know what the basic stock is, 

I believe you said you don’t know what type of patterns 
you do sell. A. Repeat that, please. 

Q. Do you know what type of patterns you do sell? A. 
Explain type. 

Q. Idon’t know, you should know. You are the manager. 
A. I know what brand I carry. 

Q. I know, but Mr. Simon here has brought out that some 
of these ten-cent stores don’t carry a full line. What I am 
trying to get at is what you carry, what you do sell. A. I 
sell the assortment that was selected for me, I suppose, 
by my buyer in New York City. I don’t know. I couldn’t 
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say. That was arranged for me and was sent to me and I 
sell it. That is all I know about it. 

Q. But you have no idea about the amount of inventory 
or volume of sales of Simplicity Patterns? A. It would 
only be a guess. I don’t know. 

Q. Well, let’s have it. A. I would guess that the pattern 
sales probably would be maybe 400 a year. I don’t know. 

Q. That is just a guess, is it? A. That is just a guess, 
_ yes, sir. 

Q. Who would know? A. How much I sell here? 

| 897 Q. Yes. A. Oh, I guess Simplicity would know. 
Q. How much that store sells? A. I would imagine 

they would. 

Q. Do you know whether or not you have catalogs? <A. 
Yes, sir, we do. 

Q. How many do you have? A. I think two. 

Q. That is Simplicity catalogs I am talking about. A. 
That is correct. 

Q. You get two new catalogs each month? A. Yes, sir. 

Q. What about notions? Do the stores sell notions? Sew- 
ing notions? A. Sewing notions, yes sir. 

Q. What is your idea of sewing notions? Will you de- 
scribe them briefly? A. All the accessories for sewing. 

Q. Well, tell us what some of them are. A. All right, I 
will tell you. Buttons, threads, pins, needles, thimbles, bias 
tapes, measuring tapes, skirt markers, skirt chalk, snaps, 
safety pins. 

Q. Zippers? A. Zippers, thread. 

Q. What do you estimate your volume of sales in 
898 sewing notions is? A. That would only be a guess, 
too, sir. 

Q. What do you thinkit is? A. I think it might be seven 
or eight thousand dollars a year. I don’t know. 

Q. Now, are your sewing notions located in your store 
adjacent to your Simplicity Pattern stock? A. Well, they 
are on the same counter. The patterns are under the 
counter that the sewing notions are on, yes, sir. 








~ 
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Q. The patterns are stored under the counter in which 
the sewing notions are displayed over the counter. Is that 
right? A. That is right. We have some sewing notions 
under the counter, too. We carry an under stock of quite 
a few items. 

Q. If the customer comes in and wants a pattern, your 
clerk reaches in and opens up the storage department and 
gets out a pattern. Is that right? A. That is right. 

Q. What is your reason for having your pattern book 
located on the same counter where your sewing notions are? 
A. Well, it is in the same department. We keep our mer- 
chandise classified and each department is usually displayed 
all at the same place. 

Mr. Smith: All right, sir. 


Cross-Examination 
By Mr. Simon: 


899 Q. Do you have any fabrics in your store? A. No, 
sir. 

Q. None atall. A. No, sir. 

Q. All your decisions on patterns are made for you in 
New York. A. Yes, sir. 

Q. All you do is when you sell a pattern, fill in a number 
on a post card and send it in for replacement? A. Yes, sir. 

Q. Thatisallyoudo? A. AllI do. 

Mr. Simon: Thank you. 

Hearing Examiner Pack: Anything further, Mr. Smith? 


Redirect Examination 
By Mr. Smith: 


Q. By having your patterns and notions in the same de- 
partment, you consider, do you not, that the sale of notions 
and patterns is directly connected with each other. Is that 
right? A. I might say that on the same counter that I 
have the sewing notions, I also have wallets, purses, belts, 
shoe strings, change purses and some other items. Inci- 
dentally, the patterns in my store separate the wallets from 
the sewing notions. They are sort of a division. 
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Q. The sewing notions are all together? A. What do 

you mean—no, I don’t think so. Technically, 

900 buttons are on one side of the counter and some other 

of the sewing notions are on the other side of the 
counter. 

Q. How wide or long a counter is it? A. About twenty- 
six feet long; thirty-three inches wide. 

Q. You say you have your Simplicity catalogs on the 
counter, then, separating—— A. It is at one end of the 
sewing notions, let’s say. 

Q. Is that because you think that the customers coming 
in there interested in the patterns are also interested in 
sewing notions, or interested in sewing notions are also 
interested in a pattern? Isn’t that true? A. Well, not alto- 
gether. Not necessarily. We put them there, as I said be- 
fore, because mainly merchandise is classified in different 
departments and we have to keep the merchandise in its 
own department so far as we possibly can. 

You can go into a competition store—a competitor of 
ours has merchandise classified differently, and you will 
find their displays are different. 

Q. Well, there must be some purpose to this classifica~ 
tion. You classify merchandise because it is allied or asso- 
ciated with different items, or that are allied or associated 
with one another. A. Yes, my company says it is. That 
is one reason they are classified. 

Mr. Smith: That is all. 


901 George Pullman 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 


By Mr. Smith: 


Q. Are you employed by Simplicity Pattern Company? 
A. Yes, sir. 








199 


Q. In what capacity? A. Salesman. 

Q. What is your territory? A. Middle Atlantic states. 
That would include, New Jersey, Pennsylvania, Washing- 
ton, Maryland, Virginia, West Virginia. 


Q. You mean you have just one salesman for all 
902 those states? A. Yes, sir. 


* * ca * * * * * * a 


903 Q. You have heard the testimony of four witnesses 

who appeared yesterday and today who have testified 
that you and Mr. William Simon here, came to their places 
of business in the last few days and talked to them about 


this case, have you not? 

e * * * € Ls * ae Sd e 
904 <A. Yes, sir. 

* * *® e * * * ca cad cd 


907 Q. Did you try to convince these people that you 

did talk to them by argument or otherwise that their 
businesses were not in competition with chain stores? A. No, 
I had told them how I felt about it. 

Q. What did you tell them you felt. A. I felt the chain 
stores did not interfere with them at all but, as a matter of 
fact, would help them. The impulse sale, as a matter of 
general fact, helps those merchants. 


908 Q. Did you tell them that, in your opinion, their 
pattern business was not in competition with the 
chain store business? <A. Yes. 


e w m te * * & * eo * 


1002 Mr. Smith: One and two. Allright. Mr. Reporter, 
will you please copy paragraphs 1 and 2, copy that 

letter through, that is the heading down through paragraph 
2 into the record? 

1003 ‘Hearing Examiner Pack: I take it there is no ob- 
jection to that, Mr. Simon? 
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Mr. Simon: No, sir, I think the whole letter should go 
in but I have no objection to part of it going in. 

Hearing Examiner Pack: If you will please copy the 
paragraphs in the letter, as requested by Mr. Smith, those 
‘numbered one and two. I believe paragraph 2 has some sub- 
paragraphs, has it not? 

Mr. Smith: Yes. 

Hearing Examiner ‘Pack: You wish of course the sub- 
paragraphs copies as a part of the portion which is now 
to be incorporated in the transcript? 

Mr. Smith: Yes. 

Hearing Examiner Pack: That disposes of those two 
items. 


(The letter referred to is as follows :) 


td a * * * a. * * * = 


1004 ‘1. Respondent’s total sales for the year 1951 
were $11,108,388. 


2. ‘‘The net dollar volume of the following items sold by 
respondent during 1951 were (a) patterns, net after dis- 
_eards and allowances, $8,142,180. (b) Counter catalogs, 

$420,129. (c) Fashion previews, $606,163.’’ 


* 2 * * * bd * ® & * 
James J. Shapiro 


1006 was thereupon called as a witness and, having been 
first duly sworn, testified as follows: 
e & Ld * * te % * 2 * 
1009 Hearing Examiner Pack: You may proceed with 
the examination of Mr. Shapiro. 
Direct Examination 
By Mr. Smith: 


Q. Mr. Shapiro, you are president of the Simplicity Pat- 
tern Company of New York, the respondent in this case, 
are you not, sir? A. Yes, sir. 
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Q. How long have you been president of the company, 
Mr. Shapiro? A. Since 1949. 

Q. Mr. Shapiro, did the Simplicity Pattern Company at 
any time operate a factory at Niles, Michigan? <A. It does 
operate a factory in Niles, Michigan. 

Q. How long has that factory been in operation, sir? A. 
Since the early 1930s. I couldn’t tell you the exact year. 
I would probably say 1932. 

Q. What is the nature of the operations at that factory? 
A. We have a printing plant. We have two paper machines. 
And some envelope making machines and various other 

equipment to print patterns, envelopes, instruction 
1010 sheets, certain of our publications and we cut and fold 

and ship patterns to various parts of the country and 
to our own warehouses. 

Q. Mr. Shapiro, does Simplicity—and when I say Sim- 
plicity I mean Simplicity Pattern Company—did they ever 
operate a factory of any kind in Terre Haute, Indiana? 
A. We did, sir, it is not operating now. 

Q. When was it discontinued? A. I would say three 
years ago. We added onto our Niles structure and absorbed 
those operations that we had in the Terre Haute factory 
into our Niles operation. 

Q. Isee. Then at the Niles, Michigan plant, that is where 
you operate a paper mill, printing plant and engraving 
plant, bindery, and cutting and folding department? A. We 
do, sir. Our entire manufacturing operation in the United 
States is in Niles. 

Q. And that work is for the manufacturer of patterns, 
dress patterns? A. I am sorry, sir, I don’t quite under- 
stand. 

Q. That is in connection with the manufacture of dress 
patterns? A. Dress patterns and certain publications and 
ancillary material relative to our pattern business. 

Q. Is the Simplicity Pattern Company engaged in any 

other kinds of business other than the manufacture 
1011 and sale of dress patterns? A. We publish and sell 


magazines. 
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Q. Are the magazines in connection with the sale or con- 
nected with the sale of the dress patterns or how would 
you describe that? A. They feature Simplicity patterns. 
Their purposes are multiple. 

Q. What I am trying to get at is that your magazines are 
not foreign to the sale of dress patterns but are connected 
with the sale of dress patterns. Is that true or not? A. I 
don’t think I could answer it with any yes or no, Mr. Smith. 
One of our publications is an educational publication. Its 
‘purpose is to help home economists, teachers how to teach 
sewing, improved methods and other projects of that nature. 
We do use Simplicity patterns to illustrate certain things 
and we do have Simplicity patterns illustrated in fabrics 
and other means in the magazine. It is not a fashion maga- 
zine per se. 

Q. Is it not true, Mr. Shapiro, that the teaching of sewing 
you have spoken of, its purpose, it is to stimulate the sale 
of Simplicity dress patterns, isn’t that true? A. I think it 
is integrated with the total problem of teaching home sewing 
‘in order to have a market for our goods at future 

times. 

1012 Q. Now the company issues new counter catalogs 
; monthly for the use of its dealers in the sale of pat- 
terns, is that true or not? A. Yes, sir. 

Q. Will you describe briefly what a counter catalog is? 
A. Yes, sir. I don’t know if we have one. Is it proper to 
show one? 

Mr. Simon: We don’t have one. 

Mr. Smith: I don’t have one either. 

The Witness: A counter catalog is a book containing 
approximately five hundred pages which illustrates all the 
designs that compromise the Simplicity pattern line. This 
catalog is subdivided into various categories, such as 
Women’s, Children’s, Men’s Wear, Juniors, Half-sizes, etc., 
etc. 

The illustrations of the Simplicity designs are all done 
in four colors throughout. We sometimes use art work, we 
sometimes use color photography in order to show the de- 
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signs in their natural fabrics and in order to give the effect 
to the consumer looking through the catalog of what our 
designs would make up when completed. 


By Mr. Smith: 


Q. They contain illustrations of the current patterns. Is 
that why they are issued monthly, so they will keep 
1013 current? A. The merchant has a pattern stock which 
is comprised of roughly 600 different designs. Each 
month we issue new designs and consequently the catalog 
is reissued and designs are added to the month’s previous 
quantity. Furthermore, the books have a certain amount of 
wear and tear. And therefore it is desirable not merely to 
add supplements but to place clean and fresh books period- 
ically on the stores’ counters. 

Also within the period, within any period we reshuffle 
the designs for seasonal and other and dramatization pur- 
poses, and that is why we issue a catalog monthly. 

The catalog shows everything we make at any given 
period. 

Q. And designs discontinued are left out of new catalogs? 
A. When we issue a discard which is three times a year 
we remove non-salable designs and discard the patterns for 
them and of course leave the pages out of subsequent issues 
of the catalog and give the dealer credit for these discards. 

Q. Are these patterns catalogs, are they necessary to the 
sale of patterns in a retail store? A. Yes, sir. 

Q. The Simplicity Company also publishes monthly small- 
er catalogs known as fashion previews, do they not? A. I 

couldn’t agree with that being a catalog. It is an 
1014 eight page. 

Q. Just describe it in your own language, what a 
preview is. A. I would describe it as a pamphlet printed 
on newspaper stock, printed in color showing the latest or 
a sprinkling of the latest designs and fabrics of that par- 
ticular period or some item or items that we or the mer- 
chant normally would wish to promote at that particular 
time, such as Easter or back to school or Christmas time 
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and the merchants get these in various quantities and dis- 
tribute them to stimulate his piecegoods and pattern busi- 
ness and to advertise his store. 

Q. How often are the previews issued? A. Monthly, sir. 

Q. And they are given without charge by dealers to their 
customers, is that true? A. That is true, sir. 

Q. Your patterns and promotional material which you 
have described. When I say your, I mean Simplicity Pat- 
tern Company—including Cabinets, in which the patterns 
are housed or stored in the store, are shipped and trans- 
ported from the company’s factories to thousands of mer- 
chants and to respondents warehouses located throughout 
the country? Is that true? A. I don’t understand the 

question, Mr. Smith. 
1015 You mentioned cabinets and promotion material. 
I am not quite sure what you want to know. 

Q. I will break the question down for you. A. Please. 

Q. Your patterns and promotional material, you have 
testified that they are all manufactured in Niles, Michigan. 
A. Right. 

Q. Yes. Well, that material is shipped and transported 
from Niles, Michigan to thousands of merchants and to your 
' warehouses throughout the country. Is that true? A. I 
don’t know if I can answer it that simply. The re-orders, 
that is the patterns, the merchants order daily, he orders 
' from our local warehouse. His monthly shipments of new 
designs come to him from Niles. Any promotional material, 
such as posters or previews or catalogs, not necessarily 
promotional material, any material accompanying his 
- monthly shipment, comes to him from Niles at the time that 
the monthly order is set, is sent to him. 

Q. Now I take it that all initial stocks and monthly ship- 
ments are sent from Niles, Michigan? A. Yes, sir. 

Q. Throughout the United States? A. That is right, sir. 

Q. Direct to the merchants? A. Direct to the—— 
1016 «©Q. Sir? A. And—are sent from Niles, Michigan 
direct to the merchant. 
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Q. Yes, sir. A. Allowing for technicalities, such as break 
up pool shipments or other things of that kind, which I 
make allowance for. 

Q. Did I understand you to say that re-orders which may 
include just a pattern or two or three patterns are shipped 
from the company’s warehouses? A. It isn’t two or three 
patterns. The merchants—— 

Q. Re-orders. A. It is presumed that the merchant at 
the end of each day re-orders that which he has sold during 
the day in order to replenish his stock. Those patterns— 
and he does order them 15 to 20 times a month if not ex- 
actly every day, he orders from his nearest warehouse. 

Q. How many warehouses does it have, does the company 
have? A. New York, Atlanta, Dallas, San Francisco, and 
Niles acts as the Midwest warehouse. 

Q. Do you know how many states the New York ware- 
house covers? A. Exactly, sir. 

Q. Well approximately. A. I could find out very 
1017 easily but I don’t know just offhand. 

Q. It is a number of states, isn’t it? <A. It 
covers—— 

Q. Each of your warehouses cover a number of states, 
don’t they? A. They do, sir. 

Q. Well, now, where do you get your cabinets from? A. 
We have them—we get them from a cabinet manufacturer, 
a steel fabricating company. 

Q. Where is he located? A. I don’t really know. I would 
guess in Pennsylvania, but I am not sure. 

Q. How does the customer get the cabinets. Are the 
cabinets sent by the manufacturer to Simplicity and then 
in turn Simplicity sends them to the customer or just how 
does that work ? A. Well, the customer generally gets his 
cabinets at the time he installs a Simplicity pattern stock. 
The steel fabricating company sends us a quantity of cab- 
inets of various types and descriptions to suit the cus- 
tomer’s different needs and when an order comes for the 
opening of the new store, that is in due course transmitted 
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to Niles, who must fill these cabinets with a stock of pat- 

terns, according to the requirements of that particular 
order. Then the patterns included in the cabinets are 

1018 shipped to this merchant and that is how he gets his 
cabinets. 

Any different handling of cabinets would be because of 
replacement during the course of the merchants’ years of 
doing business through loss, breakage or obsolescence in 
one form or another. I believe that our shipment would 
always be from Simplicity and not from the cabinet man- 
ufacturer because I am sure they don’t carry inventory 
for us. 

Q. Are those cabinets, as I take it, they are purchased 
outright by Simplicity from a Cabinet manufacturer, who- 
ever he may be? A. Yes, we do. 

Q. And I take it also that Simplicity has a warehouse 
to store them in Niles, Michigan? A. Yes, we store them 
~ in Niles, Michigan. We may store a few in various of our 
offices but not enough to make any point about it. 

Q. And then when the customer opens up a new account, 
or for any other reason needs the cabinet? 

That is I am speaking of storage for dress patterns, then 
he gets it from Simplicity’s warehouse at Niles, Michigan, 
is that right? A. Yes. 

Q. And it is shipped from Niles, Michigan or transported 

to wherever the merchant might be all over the 
1019 United States? A. Yes, sir. 
Q. What is it, was Simplicity the first manufac- 
turer of dress patterns to sell to the so-called Ten 
Cent or Syndicate stores? Do you know? A. We were 
the first to sell to the large syndicate stores whose names 
we commonly know. 

Q. Can you name some of them? A. Yes, sir. F. W. 
Woolworth, S. S. Kresge, 8. S. Kress, Newberry, MacClel- 
lan, do you wish any more? 

Q. Well, if there are not too many. I don’t want to take 
up too much time on it. A. G. C. Murphy, Neisner. That 
is about all that come to mind, at the moment. 











207 





Q. I am not sure that I heard whether or not you said 
first whether Simplicity was the first to sell them. A. I 
believe we were the first, sir. 

Q. The biggest of the Woolworth stores, how do you rank 
them in order? Will you just give us several of them? 
Does Woolworth come first in size? A. Are you referring 
to the chain as a whole? 

Q. Yes, sir. A. F. W. Woolworth Company is the largest 
of the variety chains. 

Q. Where does Kresge Company stand? Which is 

1020 the second largest? A. Of those that we do busi- 

ness with, the Kresge Company would rate second I 
believe. 

Q. Do you know who would rank third? A. No, but I 
do have a copy of Forbes Magazine current issue who does 
an article on various variety stores and I do believe they 
list the variety chains. I could refer to it. 

Q. I would rather for you to just testify from what you 
know, because I can’t take time to look at Forbes. A. It 
would be quicker. I couldn’t tell you the exact dollar volume 
or the comparative volume that these syndicates do, Mr. 
Smith. 

Q. Originally the Simplicity granted these ten syndicate 
stores an additional discount of 6 percent on their pur- 
chases of patterns, did they not? A. Yes, sir, as prices 
went up, prices went up to these syndicates as well. 

And in the case of these variety chains, these 6 percent 
additional discounts were removed some years ago. 

Q. That was in ’46, wasn’t it? A. I believe so. 

Q. In 1939 the pattern industry sold about 45,000,000 
patterns, is that about what your recollection is? A. I 
believe that to be correct. 

Q. Of which Simplicity sold around approximately 21,- 

000,000? A. I believe that to be correct. 
1021 Q. Now, in 1951 the pattern industry sold about 
82,000,000 patterns, is that about right? A. It is 
about right. 
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Q. Of which Simplicity Patterns sold about 46,000,000, 
is that right? A. That is about right. 

When you mention ‘‘the pattern industry’? you are in- 
cluding all patterns made, or just the five more popularly 
know patterns that sell at retail? 

Q. Well, as far as I know it means—it means—‘‘the in- 
dustry’? would mean everybody. A. I think that—— 

Q. That word, I think, would imply that. A. Well, there 
are more patterns sold, then, I must correct my statement 
and say that more patterns were sold. 

Q. Well, if you have a different idea of ‘‘industry’’ you 
can give us what your idea is. I want to know. A. There 
are several manufacturers who—three, I believe, important 
ones — who manufacture paper patterns only for news- 
papers and other periodicals of that kind. They have a 
volume in excess of at least 10,000,000 patterns. 

Q. What that true in 1939? A. Yes, that was true then, 
as it is now. 

Q. Well, then, the figures you have just given of 45,000,- 

000 in 1939 and 82,000,000 in 1951, what would they 
1022 include? A. I don’t believe that those figures in- 
cluded those newspaper patterns. 

Q. Well, what would they include? A. They would 
largely—they would be—they would reflect the sales of per- 
haps the five companies commonly associated with patterns 
at retail—Vogue, McCall, Butterick, Advance, Simplicity. 

Q. Is it true that at the end of 1952, 34% of Simplicity’s 
pattern sales were made to chain and 10-cent stores and 
mail order houses? A. I would have to refer to my notes, 
Mr. Smith, because I do get confused between the years: 

Q. You go right ahead. That is all right, sir. A. May 
I ask you to repeat the question? 

Mr. Smith: Will the Reporter read the question back? _ 


(The question was read) 


The Witness: It sounds correct to me, sir. I cannot au- 
thenticate that percentage because the figures I have here 
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refer only to the variety, and you have mentioned the mail 
order companies as well. 


By Mr. Smith: 


Q. Well, mail order houses. A. Mail order houses, by 
which I presume you refer to Montgomery Ward 

1023 and Sears Roebuck, and my figures here relate to 
the variety stores as such and the segments that I 

have given you. I don’t have the figure—the figure does 
not—the figure sounds reasonably so, reasonably correct. 

Q. Well, I would liket the record to be clear on just 
what your ideas are as to what that 34% is. Do you want 
included Sears Roebuck and Montgomery Ward? A. I have 
following figure sto submit, Mr. Smith. 

In 1951, 32% of our business was with the so-called va- 
riety stores, 5-and-10¢-stores. 

In 1954, 24% of our volume was with the same group of 
stores. 

I don’t have the figures here for 1952 but I would pre- 
sume that it would be somewhere between the 32% and 
the 24% because our volume against our total volume has 
been shrinking in this category. 

Q. I see. 

Now, in entering into contracts with purchasers, the com- 
pany employs various code letters to identify the types of 
stock initially purchased, is that correct? A. Yes. 

Q. Well, does the code indicate one of each medium size 
in each style that retails at 25¢ and 35¢ 

Mr. Simon: May I interrupt? There are a whole long 

list of these code numbers and I have a sheet of 
1024 paper which lists the codes and what they mean, and 

I would be happy to stipulate, introduce that in evi- 
dence, because I am not sure that the witness would re- 
member all the codes. 





(After distributing documents) 


My reason for making this suggestion, Judge, is what 
Mr. Smith is reading from is the code list of 1952, and 
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there have since been some changes in the code and what 
I handed Mr. Smith and your Honor is the current code. 
Mr. Smith: All right. That is agreeable. 
Hearing Examiner Pack: Mr. Reporter, let a copy of the 
- paper be marked for identification as Commission Exhibit 
43; and by agreement it is received in evidence under that 
number. 


(The document referred to was marked Commission’s 43 
for identification.) 


_ Mr. Smith: Your Honor, that covers all of the matters 

referred in our letter of March 17, 1955, with the exception 
of the identification of the documents, which has already 
been fixed here. 

Hear Examiner Pack: Then that concludes your exami- 
nation of Mr. Shapiro? 

Mr. Smith: As to that, this letter. I have one or two other 
matters I would like to take up with him. 

Hearing Examiner Pack: All right, sir. We will take 

a five-minute recess first. 


1025 (A recess was taken) 


Hearing Examiner Pack: On the record. Go ahead, 
Mr. Smith. 


By Mr. Smith: 


Q. Mr. Shapiro, do you know what type of patterns the 
Woolworth stores sell, the price range, Simplicity pat- 
terns? <A. Yes, sir. 

Q. Will you state that, please? A. The Simplicity pat- 
tern price range is 25¢, 35¢ and 50¢. F. W. Woolworth 
stores carry all of those patterns. 

As far as the price range, the size of the stock depends 
on the size of the store. 

Q. You mean, the bigger stores carry bigger stocks? A. 
Yes, sir. 

Q. What about Kresge, what price range do they operate 
in? A. The same. 





} yn 
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Q. The same; and the other chains, too? A. All of our 
merchants do. 

Q. All of them do? A. At one time, Mr. Smith, when 
we introduced the 50¢ pattern, not all stores had them. 
This was some years ago. 

Since then, the pricing, as far as its application to the 
stock within the price range, is the same for all merchants. 

Q. Well, the Woolworth stores and most of the chains 

carry a pretty full line of your patterns? A. All 
1026 stores carry patterns in one or another category, 
as listed on that sheet, sir. The size—— 

Q. What sheet are you talking about? A. The one that 
lists the code symbols, sir. 

Hearing Examiner Pack: That is Commission Exhibit 
No. 43. | 

The Witness: And the size of this stock, to which there 
is a code symbol, applies to the size of the store, not 
whether it is a chain store or department store or a smaller 
dealer. 


By Mr. Smith: 


Q. The size of the stock you say? A. Depends on the size 
of the store, sir. 

Q. They all carry some of these patterns here appearing 
on Commission Exhibit No. 43, is that right? Is that what 
you said? A. I am sorry, I didn’t understand your ques- 
tion. These are the only categories we have, whether they 
be—— 

Q. When you say ‘‘these, you see, we have got to get this 
clear in the record. Refer to the Commission Exhibit num- 
ber, if you please, sir. A. Oh, I am sorry. The stocks as 
symbolized by the code numbers on Commission Exhibit 
CX 43 would refer to the size of stock that a store carries, 
depending on the size of the store, not on the kind of store 

it is and that does not vary. . 
1027 QQ. Do you mean when you say, ‘“‘size (0? stock’’, 
you mean the number of patterns? A. Number of 
patterns. 
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Q. Would they carry the full line appearing on Com- 
mission Exhibit 43? A. Full line within the category desig- 
nated. 

Q. I see. Does the Simplicity Pattern Company still far- 
nish free catalogs to the Woolworth stores? <A. Yes. 

Q. And free cabinets? A. There is a difference between 
the various types of cabinets that merchants use. 

We do supply a type of cabinet for the Woolworth Com- 
pany trade. 

Q. How about Kresge? A. Yes, sir, the same applies. 

Q. Does that apply to the other chains, to syndicate 
stores? A. The so-called variety chains and it applies to 
all of those that I enumerated in my previous remarks. 

Q. Do you still pay free transportation, still furnish 
transportation free to Woolworth stores? 

I mean transportation on the pattern, parcel post or 

freight, whatever it is. A. We prepay transporta- 
1028 tion on patterns shipped to the F. W. Woolworth 
stores. 

Q. Is that true of Kresge, too? A. Yes, sir. — 

Q. Does the Woolworth store in New Haven, Connecti- 
cut, sell Simplicity patterns A. I am pretty sure they 
do, sir. 

Q. Are you willing to say they do, sir. A. I am willing 
to say they do. 

Q. As far as you know, there is only one Woolworth 
store in New Haven, Connecticut, isn’t there? A. I am 
pretty sure—Mr. Smith, I am willing to say so. 

Q. But if there should be more than one, they all sell 
Simplicity patterns? A. I am willing to say they all sell 
Simplicity patterns. 

Q. Well, how about Kresge in New Haven? A. The same 
applies. 

Q. Mr. Shapiro, in response to the letter of March 9, 
1955, from me to Mr. Simon, the Company’s attorney, Mr. 
Simon has furnished certain information called for in that 
letter. 
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I would like for you to identify and tell us how it was 
compiled—— 
Mr. Smith: —or may that be done by stipulation, Mr. 
Simon? 
Mr. Simon: I would be glad to stipulate that if 
1029 he were asked questions, he would say it was pre- 
pared from the books and records of the company; 
and if he were asked whether it is true and accurate, he 
would say yes. 
Mr. Smith: Well, now, Mr. Simon, I hand you here three 
pages which I have marked for identification. 
Will you mark these three pages for identification, please, 
your Honor, or have the Reporter do it? 
Hearing Examiner Pack: Mr. Reporter, let these papers 
be marked Commission Exhibit 4-A, -B, -C for identifica- 
tion. 


(The documents referred to were marked Commission’s 
Exhibit 44-A, -B, -C for identification.) 


Mr. Smith: Mr. Simon, I hand you here Commission 
Exhibit marked for identification 44-A, -B and -C. 

Will you please state on the record that was submitted 
by you in response to the request contained in my letter 
to you of March 9, 1955? A. I handed you that piece of 
paper, Mr. Smith, but I must say that the paper is mean- 
ingless, because it is the answers to the questions asked 
in your letter; without knowing what the questions were, 
the answers would not be very helpful. 

Mr. Smith: I intend to put the letter in, but I just want 
to get a response to this question. 

Mr. Simon: I handed you that piece of paper, yes. 

1030 Mr. Smith: Well, are you willing to state that re- 

sponds, that this is information submitted in re- 
sponse to that request contained in that letter? 

Mr. Simon: I said a moment ago I was willing to stip- 
ulate, if he were asked, if you asked Mr. Shapiro the ques- 
tions, he would give you the answers stated on that piece 
of paper. ‘ 
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Mr. Smith: Your Honor, I thought maybe we could short- 
en this—— 

Mr. Simon: Well, I don’t know how it could be any 
shorter than that, Mr. Smith. I am willing to stipulate 
that if you asked him questions, he would give you the an- 
swers on the piece of paper. 


By Mr. Smith: 


Q. Mr. Shapiro, I hand you here three papers marked 
Commission Exhibit for identification 44-A, -B, and -C. 

Will you hold them in your hand, please? A. (Witness 
complies) 

Q. Mr. Shapiro, will you state the number of customers 
who purchased respondent’s patterns in—well, that would 
be 1954, because this letter was written March 9, 1955— 
would that be correct, sir? A. Mr. Smith, do you wish me 
to read these answers, these items in response to questions? 

Q. I would like to know if these figures would be 
1031 1954. A. I would presume they would be 1954, be- 
cause this is an early 1955 letter. 

Q. Would you say those figures—— A. Are approxi- 
mately correct. 

Q. Would you say they are 1954? I want to time them if 
Iean. A. I think I—yes, I would say. I don’t really know, 
you see. 

Mr. Smith: Mr. Simon, would you state what year these 
figures are for? 

Mr. Simon: Those figures are as of March 31, 1955. 

Mr. Smith: As of that date? 

Mr. Simon: That is right. 

The Witness: They couldn’t be March 31; the letter is 
March 9. 

Mr. Simon: The letter to us was March 9, but we took 
a little time compiling this. 

The Witness: Oh. 

Mr. Simon: And the figures that you have there are as 
of March 31, 1955. 
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Mr. Smith: Is that for the fiscal year ending March 31, 
1955? 
Mr. Simon: That day; that exact day. 
Mr. Smith: They are as of that particular date? 
Mr. Simon: That is right. 
1032 Mr. Smith: All right. 

Mr. Simon: I might add, Mr. Smith, that later you 
asked for specific figures for 1954 and in those cases we 
gave you what you asked for; but the first two questions, 
asking for the number of customers and number of outlets, 
the answers were as of March 31, 1955. 


By Mr. Smith: 


Q. All right, Mr. Shapiro, with that in mind, will you 
give the number of customers who purchased respondent’s 
patterns? A. We serve approximately 12,300 customers in 
continental United States. 

Q. Will you state the number of retail outlets which sell 
respondent’s patterns ? A. We serve approximately 17,200 
outlets within the continental United States. 

Mr. Smith: Now, Mr. Reporter, I would like for the rec- 
ord to show that Mr. Shapiro was reading from Commis- 
sion Exhibit marked for identification 44-A, -B, and -C. 

The Witness: I thought you requested me to read from it. 

Mr. Smith: That is right, but I want the record to show 
that. 

Mr. Simon: I am willing to stipulate that he will answer 
all the questions as shown on the exhibits here. 


* 5 # * * * * * * * 


1038 Mr. Smith: Yes, sir, it has been stipulated, as I 
understand it, that if Mr. Shapiro testified and were 

asked each and every question appearing on the letter of 

March 9, Commission Exhibit 45-A through -D, with the 

exception of questions 12 and 13, that he would answer as 

shown in Commission Exhibit 44-A to -C and Commission 

Exhibit 46-A to -H. 

Mr. Simon: That is correct. 
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Mr. Smith: It is as simple as that. Do you agree with 
that? 
Mr. Simon: I certainly do. 


* * * * * 
1049 Cross Examination 
By Mr. Simon: 


Q. Mr. Shapiro, the complaint in this case refers to chain 
stores, department stores and so-called small stores. Are 
the customers of Simplicity Pattern Company in each of 

those categories in the Washington metropolitan 
1050 area shown on Exhibit 46-A to-H? A. They are, sir 
Q. How many chain stores are there in the Wash- 

ington area as shown by Exhibit 46? A. There are—— 

Mr. Simon: Excuse me. For brevity, I would like the 
record to show that when I say Exhibit 46 I mean 46-A 
to -H. 

Hearing Examiner Pack: That may be understood. 

The Witness: There are 33 chain store outlets who rep 
resent three chains. 


By Mr. Simon: 

Q. And for this purpose, Mr. Shapiro, do we understand 
ourselves that by a chain store we mean the Red Front 
Variety Stores? <A. I do. 

Q. How man ydepartment stores are there in the Wash- 
ington area as shown by Exhibit 46? A. Thirteen. 

Q. And in reaching the number 13, have you included, 
for example, the three Hecht stores as three separate de- 
partment stores? <A. Yes, sir. 

Q. And what is the total number of companies in the 

Washington area owning department stores as shown 
1051 by Exhibit 46? A. Six. 

Q. What is the number of small merchants in the 
Washington metropolitan area as shown by Exhibit 46? 
A. Forty-eight. 

Q. What is the total volume of business in the Washing- 
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ton area as shown by the exhibit? A. Net pattern sales in 
this area for the year 1954 were $84,681. 

Q. What part of those sales were done by the depart- 
ment stores? A. $40,511 or 48 percent of the total. 

Ps What part of the sales were done by the chain stores? 

A. $16,805 or 21 percent of the total. 

Q. What part of the sales were by the small stores? A. 
$27,365 or 31 percent of the total. 

Q. How do those percentages for each of those three cate- 
gories of customers in the Washington area compare with 
the percentages nationally for those groups of customers? 
A. I have struck off a computation of the variety chain 
store group versus the total, and the national percentage 
was 24 percent, which is slightly higher than in the Wash- 
ington area. I believe that allowing for that slight differ- 
ence, the remainder of the Country would break up pro- 
portionately as shown by the Washington area, namely, 

that the department stores nationally would approxi- 
1052 mate 48 percent and the smaller independent stores 
would be 30-31 percent. 

Q. The chain stores and the department stores in the 
Washington area comply 18 percent of your customers in 
the Washington area, is that correct, as shown by Exhibit 
46? A. Iam sorry, Mr. Simon, I didn’t get the question. 

Q. Does Exhibit 46 show that the chain and department 
stores combined, constitute 18 percent of your customers in 
the Washington area? A. Yes, sir. 

Q. And, therefore, the small stores constitute 82 percent 
of your customers in the Washington area? A. That is 
correct. 

Q. And in the Washington area, do the 18 percent of your 
customers represented by the chain and department stores 
do 69 percent of your business? A. That is correct. 

Q. And is that comparable to your average nationally? 
A. Approximately so. 

Q. Would the national average be a little higher in view: 
of the fact that the chains nationally do 24 percent com- 
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pared to 21 percent in Washington? A. Within a per- 
centage, one way or the other, I would say that that figure 
was correct—that percentage was correct. 

Q. So that nationally 18 percent of your customers, being 

chain or department stores, do 70 percent of the 
1053 business? A. That is correct. 
Q. And 82 percent of your customers, being so- 
'ealled small stores, do only 30 percent of your business. 
Is that correct? A. Yes, sir. 

Q. How many customers are shown on Exhibit 46 as do- 
ing less than $400 a year business with your company? 
A. Of this group of stores, twenty stores, equal to approxi- 
mately 20 percent of the outlets, did under $400 per store 
with us in 1954. 

Q. And what was the total volume of patterns shipped to 
those twenty stores in the year 1954? A. We shipped these 
' twenty stores $10,600 worth of patterns. 

Q. And how much were you required to give those twenty 
stores in the form of credits for patterns that were dis- 
carded or thrown away ? A. $6,000 or 60 percent. 

Q. And how much did those twenty stores pay you in 
- cash for the $10,600 worth of patterns shipped them? A: 
$4,500 net. 

Q. Does that mean that for every $100 worth of patterns 
shipped them, they paid only $40 and $60 in credits were 
issued for discarded patterns? A. $45 

Q. $10,600 against $4 A. I have only in mind 
1054 the gross figure and the discard figure and the net 
figure. I didn’t compute it. 

Q. What is the discard figure? A. The discard figure 
was $6,000 against a gross shipment of $10,600 for a net 
of $4,600, actually. 

Q. What is the discard ratio? A. 60 percent. 

Q. And that means that they got discard credits for 60 
percent of the total shipments? A. That is right. 

Q. And then, necessarily, they paid you in cash for only 
40 percent of the total shipments? A. Yes, sir. 
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Q. And what percent of the business in the Washington 
area did those twenty customers do? A. 5 percent of the 
business of the Washington area. 

Q. You testified on direct examination that your com- 
pany had roughly 16,000 outlets in the United States. Is 
that right? I believe your testimony was— Excuse me, 
17,200. A. 17,200. 

Q. Of those 17,200 outlets, approximately how many of 
them comparable to the twenty stores in Washington you 
just testified about did a gross volume last year—a net 
volume last year of $400 or less? A. Not less than 6,000 
stores—— 


ae * * * Me * * e * o 
1060 By Mr. Simon: 


Q. Mr. Shapiro, what were the total national sales in 
1954? I believe you have it on the sheet of paper in front 
of you. A. I am sorry, I can’t locate my notes. 

Q. Isn’t that it? Just below the middle of the 
1061 page: 1954 total national sales. A. Oh, yes. The 
1954 total national sales were $16,450,000. 

Q. And what were the national discards? A. The total 
national discards were $6,421,000. 

Q. And what was the national average of discard in 1954? 
A. The national average of discards for the year 1954 was 
39 percent. 

Q. And that compared with 60 percent for the smaller 
stores in Washington? A. Yes, sir. 

Q. Did your company lose money on each one of the 
twenty stores in the Washington area that did less than 
$400 of business in 1954? 

Mr. Smith: I object to that—— 

The Witness: We did, sir. 

Mr. Smith: —unless he brings down his books and rec- 
ords and breakdowns to show what each store lost. 

Mr. Simon: I will be glad to do that right now, Mr. 
Smith. I am prepared to. 
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Mr. Smith: I am not telling you to do it; I object to him 
testifying to it. 

Hearing Examiner Pack: Your question, Mr. Simon, is 
whether or not the company lost money on the stores in 
‘the Washington area, each of the smaller or independent 
stores? 
| Mr. Simon: Each store that did $400 or less in 1954. 
1062 Hearing Examiner Pack: That is confined to the 

Washington area, that is, the stores shown by this 
exhibit? 

Mr. Simon: Yes. 

Hearing Examiner Pack: The objection is overruled. 
You may answer, Mr. Shapiro. 

The Witness: Yes, sir. 


By Mr. Simon: 


Q. Do you lose money on every customer who buys less 

' than $400 worth of patterns a year, net? A. Yes, sir. 

Q. Is the percentage of your business going to the Red 

- Front Chains increasing or decreasing? A. It has been 
decreasing. 

- Q. What was the percent of your volume sold to the Red 

Front Chains in 1951? A. 32 percent. 

Q. And what was the percentage sold to the Red Front 
Chains in 1954? A. 24 percent. 

Q. How long have you been with the Simplicity Pattern 
- Company? A. Since its inception in 927-28. 

Q. And your father preceded you as President of the 
company? A. Yes, sir. 
| Q. Are you personally familiar with the general 
1063 operations of the stores in the Washington area sell- 
ing Simplicity patterns? A. Yes, sir. 

Q. Will you very briefly describe the physical nature of 
the operation of the department stores in the Washington 
area selling Simplicity patterns? A. The pattern depart- 
ment is generally in or adjacent to a rather large textile 
section. The pattern department commonly takes a counter 

sometimes 20, 30, perhaps 40 feet long. It generally has— 











221 


and in all Washington instances has—chairs and other 
tables and chairs for the exhibition of counter catalogues, 
paraphernaila and other material. The cabinets housing 
the various pattern companies’ stocks are in a row behind 
these various counters and on them are various forms of 
displays, posters, placards, textile groupings and material 
of that kind. The floor which houses the variety of woolens 
and linens and cottons and silks generally has models made 
up in the various pattern lines and other placards describ- 
ing the material. That is the typical pattern department 
in the department stores in Washington. 

Q. Do these department stores in Washington carry Sim- 
plicity patterns exclusively? A. No—— 

Mr. Smith: Your Honor, there isn’t one line of evidence 

in this record about what department stores do. 
1064 There is nothing whatsoever. 

Mr. Simon: I must disagree, Judge. There is 
plenty. There is a line for every department store in the 
Washington area—one line for each of them. 

Mr. Smith: Is there one thing in there on how they oper- 
ate, who they sell to, who their competition is? Nothing. 

Mr. Simon: Mr. Smith has put in the record—and I just 
take as an example here—Commission’s Exhibit 46-E. He 
has a line here that 

Mr. Smith: That is a document that he furnished to me 
in response to a subpoena issued last March. 

Mr. Simon: But he put in the record, Judge. And he 
put in the record a sheet of paper that shows that the Hecht 
Company at 7th and F Streets in Washington, D. C., sold 
this many patterns and got this many discards and this 
many returns and so on—all of the statistical figures about 
the Hecht Company. Those are just some bare bones, and 
I think I am entitled to put a little flesh on those bones 
and show you how the Hecht Company sold it, and not 
merely that number. 

Mr. Smith: I would like to be heard on that, Your Honor. 

The only question in this case is that stated by the plead- 
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ings. There is evidence in this record about the competition, 
competitive injury between several small stores and 
1065 the chain stores. There is absolutely not one line of 
evidence in here about any department stores other 
than this paper that he brings in here from his own books 
and records. 

Mr. Simon: I object to that. I didn’t bring it in, and I 
didn’t ask for it. I was subpoenaed to bring it in, and I 
don’t think he should say I brought it in. 

Mr. Smith: Well, I certainly didn’t go to New York and 
get it. | 
Mr. Simon: You sure did, you sent a subpoena for it. 

Mr. Smith: There isn’t a thing on earth in this record 
about anything that touches on this case about any depart- 
ment store. Now, he wants to try to sit down here and 
examine Mr. Shapiro and make out his own case, and I 
think he ought to do it on his own time. 

Hearing Examiner Pack: May I see the exhibit and the 
place where you refer to the Hecht Company? 

Mr. Simon: Yes, sir. There are three lines here for 
each of the three Hecht stores, Judge, and it gives all these 
figures for them, and there is a similar place in here for 
Woodward & Lothrop and for Kann’s and Lansburgh’s 
and for every Washington department store. There are 
thirteen Washington department stores listed in that ex- 
hibit. 

Hearing Examiner Pack: And what are you seeking to 
bring out now by the present question which is objected to? 

Mr. Simon: This piece of paper shows that Hecht 
1066 sold $7,600 worth of patterns, and I am trying to 
show the physical circumstances under which Hecht 

sold those patterns. 

Mr. Smith: What difference does it make? There is 
nothing in this record, Your Honor, regarding the method 
of sale or anything about Hecht, Woodward & Lothrop 
or any of them. 

There were only four small-store witnesses brought in 
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here which has anything to do with this case. Of course; 
I could have taken that piece of paper and torn it up and 
limited it to the four that I brought in. But the mere fact 
that there is certain statistical information on here regard- 
ing them, I don’t think opens up a vast field of inquiry 
when there is absolutely nothing here regarding any depart- 
ment store. 

Mr. Simon: Judge, there are two issues in this case. One 
is whether one group of stores is in competition with an- 
other group of stores; and secondly, if they are in compe- 
tition with each other, whether there is anything unfair 
about the way the respondent company treated one group 
as against the other group. Mr. Smith has to pass both 
hurdles to get in his case. 

Now, it seems to me one of the things you want to know 
when you decide whether there is anything unfair about 
the way one group was treated as against another group 

is more than the mere physical fact of dollars. You 
1067 want to know something about the operation of each 

of them. Otherwise, I don’t see how you can pos- 
sibly determine whether there is anything unfair. 

Mr. Smith would like to try this case on the basis of 
putting in two pieces of paper and saying one is black and 
one is white and, therefore, something is unfair. 

First, we are going to argue that there is no competition 
between them. But, if that doesn’t prevail, then we are 
going to show you there is nothing unfair about the differ- 
ent treatment they got. And the only way that can be 
shown—— And, bear in mind the obligation isn’t on us to 
show there is something different about them, the obli- 
gation is on him to make out the case. And I think just 
to put those statistics in there and show how many pat- 
terns Hecht Company sold without showing the circum- 
stances surrounding their operation is only telling a small, 
tiny part of the story. 

Mr. Smith: Your Honor, the Hecht Company hasn’t any- 
thing to do with this case. It is just like I say, the only 
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evidence in this record is regarding four Washington wit- 
nesses and one fellow and a couple of small merchants up 
in New York. There is no department store brought in 
this case; no evidence as to competition, whether any 
department store is in competition with anybody else. 

Mr. Simon: I don’t see how Mr. Smith can make that 

statement, Judge, in view of Exhibit 46. 
1068 Mr. Smith: I object to it on that ground. If he 
wants to ask questions based on the record, why 
that is something else. 

Hearing Examiner Pack: Mr. Smith, may I ask just what 
purpose, in your view, the information in this exhibit, Com- 
mission’s Exhibit 46, serves insofar as it relates, for ex- 
ample, to the Hecht Company? 

Mr. Smith: Nothing. It is just—— Last March when 
we wrote that letter, we wanted the information on the 
customers in the metropolitan D. C. area, and we brought 
four of them in here at this hearing we had in November 
to testify and representatives, I think, of four chain stores. 
That is all. 

But, I can’t tear the thing up. That is the way he sent 
itin. That is the way we called for it, and that is the way 
he sent it in. 

Mr. Simon: That is the way we offered it. 

Mr. Smith: What do you want me to do, take a pair of 
scissors and cut it apart? 

But, there is nothing in here about the Hecht Company. 

Hearing Examiner Pack: Do you think, Mr. Smith, that 
there can properly be received in evidence, either through 
an exhibit or otherwise, certain information regarding a 
purchaser, in this case, for example, the Hecht Company, 

showing a number of items here as to the, I take it, 
1069 amount purchased and possibly the returns, or what- 
ever the exhibit may show in detail in regard to the 
Hecht Company; and do you think, after receiving infor- 
mation of that kind in the record, the cross examiner can 
properly be foreclosed from developing in further detail 





the circumstances in connection with that particular com- 
pany? 

Mr. Smith: Your Honor, those are statistical figures that 
he has there on the Hecht ‘Company showing the amount 
of purchases and the amount of standing debit, if any; 
amount of cabinets, whether they are paid for or whether 
they are paying interest on them or not. What on earth 
has that got to do with all this examination. It is infor- 
mation taken from his own books. The information speaks 
for itself, it doesn’t need any cross examination of it— 
assuming it is the truth, and I do assume it is true. It 
is nothing but statistical information. 

Hearing Examiner Pack: It may be that in the final 
analysis the information here in the exhibit and the infor- 
mation which Mr. Simon is now seeking to develop by Mr. 
Shapiro will be regarded as not material to the issues. 

However, my difficulty is that the matter has been gone 
into with Mr. Shapiro on direct. And when I say gone 
into, I mean, not only specific questions put to him this 


morning or this afternoon on direct examination, but the 
information shown by the exhibit which has been 
1070 received in evidence in connection with his testi- 


mony. 

Mr. Smith: I didn’t ask him anything about that exhibit 
except to explain the transportation charge, Your Honor. 
Here he wants to cross examine his own witness about his 
own information. 

Mr. Simon: He is not my witness, and it is not my 
evidence. 

Mr. Smith: He is your witness; he is an adverse wit- 
ness. He is your witness. 

Mr. Simon: You called him, Mr. Smith. 

Mr. Smith: I don’t care what you say about it. 

Hearing Examiner Pack: Mr. Simon, you are seeking 
to develop now, as I understand it, in connection with the 
Hecht Company, just how the Hecht Company operates 
with respect to the sale of Simplicity patterns. Is that 
the subject of the inquiry? 
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Mr. Simon: Except that I didn’t mean to take that much 
time and go into that much detail. My question was di- 
rected to the Washington department stores in general. 
Rather than take each one up separately, I thought that 

would be quicker. 
1071 Hearing Examiner Pack: Well now, all of the 
Washington department stores which you would 
intend to include in your question are referred to and 
included in this exhibit; is that correct? 

Mr. Simon: Yes, sir. 

Hearing Examiner Pack: This exhibit includes all of the 
stores in the Washington metropolitan area with which 
Simplicity does business; is that correct? 

Mr. Simon: Everyone, sir, and the subpoena called for 
every customer in the Washington metropolitan area. 

Hearing Examiner Pack: I think, gentlemen, Respon- 
dents, in the circumstances, cannot be precluded from the 
present inquiry; so the objection is overruled. 

Do you know what the question is, Mr. Shapiro? 

The Witness: I don’t know at what state of the question 
we are, Judge. 

Hearing Examiner Pack: Suppose you re-ask it, Mr. 
Simon. 

Mr. Simon: I believe he had asked the question before the 
objection. 

Hearing Examiner Pack: Miss Reporter, can you find 
the last question and answer, please? 


(The reporter read the last question and answer.) 


Hearing Examiner Pack: It appears that the last ques- 
tion asked by Mr. Simon, and which brought about 

1072 the present discussion, was whether or not the Wash- 
ington department stores, that is to say, the depart- 

ment stores in the Washington metropolitan area, and 
referred to on Commission’s Exhibit 46, handled Simplic- 
ity patterns exclusively. Mr. Shapiro’s answer was ‘‘no.”’ 
At that time Mr. Smith made his objection, and I take 
it that actually Mr. Smith’s point is that the answer 
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should be excluded. As I have indicated previously, I 
think the inquiry is not improper. The objection is over- 
ruled, and considering Mr. Smith’s objection as a motion 
to exclude that answer, that motion will be denied, and the 
answer may remain. 

Go ahead, Mr. Simon. 


By Mr. Simon: 


Q. Mr. Shapiro, how many other lines of patterns do 
these Washington department stores carry? <A. They 
carry all the other lines with rare exception. 

Q. And what are the other lines? A. The other lines are 
Vogue, McCall, Butterick and Advance. 

Q. Will you explain to us briefly the physical nature of 
the operation of the small stores in the Washington area? 
A. The small stores in the Washington area mirror the 
large stores, I might say, in miniature. The area is not 
as large; the counters are not as large. There wouldn’t 
be as many chairs or other material in the department, but 

in principal the layouts of the floors and methods of 
1073 selling, the clerks behind the counters in the depart- 

ment store, they are, of course, permanent clerks, 
serving pattern customers. In the smaller store the girl 
may sell yard goods or other material at the same time, 
but in principal the departments are similar. 

Q. Now, will you explain the physical nature of the oper- 
ation of the Red Front chains in the Washington area? 
A. In the Red Front chains, the syndicate variety store, 
the patterns are under the counter. They are in drawers, 
and the only material visible to the customer is a counter 
catalog, or two or three, if it is a large store, on top of 
some counter, or on what we call Bible stands, which are 
screwed on to a counter and contain a counter catalog. 

In small sign holders, of about 8 by 6 inches, there is 
often a sign or description regarding Simplicity patterns. 
There is no other material; there are no yard goods. It is 
generally on an end counter somewhere in the store. The 
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only other place, any other part of the store plays in the 
display of patterns, is in the frequent window displays that 
the variety stores use on patterns. 

Q. Approximately how much space does a chain give to 
patterns; that is, space which the customer has access to? 
A. I couldn’t estimate the amount of space, because it is 
largely that of a counter catalog or two, lying most times 

on top of other merchandise on the counter, or the 
1074 amount of space that these Bible racks, Bible stands, 
take. 

Q. Are you talking about one square foot or less on the 
average? A. I am talking about inches. 

Q. How many lines of patterns do the small stores in 
the Washington area generally carry? A. Fifty per cent 
of the stores that Simplicity sells to have Simplicity pat- 
terns alone. The other 50 per cent of the stores have one 
or two competitors, competitive pattern lines in the store. 

Q. Do any of the chain stores in the Washington area, 
that you sell, carry any other pattern lines?A. They do not. 

Q. Charging the pattern department of these department 
stores with a fair charge for rent for the space operated, 
and salaries for girls and other overhead items, is it pos- 
sible for any department store to sell patterns at a profit, 
even though the pattern companies gave them the patterns 
for nothing. A. In my thirty years in this business, I 
have never known a department store to show a profit on 
a pattern department. 

Q. And with a fair charge for overhead, would that be 
true even if they got the patterns for nothing? <A. I don’t 
know just how much—— 

Mr. Smith: I object. He is testifying up here that 

Woodward and Lothrop, Hecht’s, Kann’s, make no 
1075 money on patterns. I say that is objectionable. 

Unless he can bring the books of Woodward and 
Lothrop and Hecht’s down here, that answer ought to be 
stricken. 

Mr. Simon: He is giving his opinion based on thirty 
years’ experience in the business. 
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The Witness: More than that. 

Mr. Smith: He can’t state, unless he states the basis of 
this opinion, and that he went up there and audited the 
books of the department stores in this town and segregated 
the pattern business, otherwise I object to it. 

Hearing Examiner Pack: The precise question is 
whether or not in Mr. Shapiro’s opinion the department 
store can show a profit on patterns, even if they got the 
patterns for nothing. It seems to me to be so highly specu- 
lative as to be improper. The objection is sustained to 
that question. 

However, Mr. Smith, I think that in so far as Mr. Sha- 
piro’s testimony is concerned; that is, stating that to his 
knowledge no department store so far as he knows, or that 
he has any knowledge of, has shown a profit on patterns, 
it seems to me that testimony’ should remain. I think it 
is a matter of—about which Mr. Shapiro, in view of his 
experience, his long experience in the business, might: be 
permitted to express an opinion. 

Mr. Smith: If Your Honor please, I don’t want to object 

after you have ruled, but unless he can state what 
1076 his knowledge is, unless he can state he has gone 

over the books of any one department store in this 
place, and has some knowledge based on an audit of their 
books or an examination of their books, I submit that this 
is an improper answer, an improper question and an im- 
proper answer. 

Hearing Examiner Pack: It occurs to me that some of 
those matters, at least you referred to, Mr. Smith, might 
be proper subjects for cross-examination. I am not under- 
taking to appraise the value of the testimony at this time, 
but simply to rule that I think Mr. Shapiro, in view of his 
experience in the industry, may be permitted to express 
an opinion on the subject. I believe there is no matter 
pending on which a ruling has not been made. You may 
go ahead, Mr. Simon. 
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By Mr. Simon: 


Q. Do you know of any department store that carries 
patterns for the purpose of making a profit? A. None. 

: Mr. Smith: If Your Honor please, that is an improper 
question. We are going to run this examination from now 
on to forever if he is going to just stand there and ask 
questions like that, unless Your Honor stops me from 
objecting. 

Mr. Simon: Judge, I am amused at the difference in 
rules of evidence that apply to the different litigants. I 
remember Mr. Smith asking a question, What was 
1077 your impression as to what the man meant when he 
told you so and so. Mr. Smith insisted that he 
had a right to ask that. That goes further than any- 
thing I have ever heard before. 
Mr. Smith: That is all right. There I tried to get the 
impression that this man received from what was said. 
Mr. Simon: Here I ask a president of a company whether 
he ever heard in thirty years of experience of a depart- 
ment store making a profit. This isn’t speculation. I 
am asking him what he knows. 
Mr. Smith: I don’t know. That is a funny question 
to me. 
Hearing Examiner Pack: The objection will be over- 
ruled. You may answer, Mr. Shapiro. 
The Witness: I know of none. 


By Mr. Simon: 


Q. Is the testimony that you have given here today with 
respect to the Washington department stores representa- 
tive of the department stores throughout the country? A. 
They are, sir. 

Q. In miniature, as you used the phrase earlier, is your 
testimony with respect to Washington department stores 
equally applicable to the Washington small stores? A. 
Yes. 
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Q. And is that equally applicable to small stores 
1078 generally throughout the United States? A. Yes, 
sir. 

Q. Now, I refer you to Exhibit 46, and ask you to tell 
me what was the volume, the net volume of business done 
in 1954 by the Homestitch Shop, owned by Mr. J. W. Wall. 
It appears on page 12. <A. $1422. 

Q. And what was the net volume of business of the 
Woolworth store located next door to him in the same year? 
It appears on page 8, next to the last line. A. That is 
28th and Arlington Store? 

Q. Yes. A. $527. 

Q. You mean that Mr. Wall did almost three times as 
much business in Simplicity patterns alone, as the Wool- 
worth store next to him? A. Yes, sir. 

Q. What was the volume of business done in 1954 by 
Mr. Merber’s Yardstick Shop? 

Mr. Smith: I object to that question. It appears on the 
exhibit. You are wasting time asking him what the ex- 
hibit shows. 

Hearing Examiner Pack: That is true. It does appear 
on the exhibit. But it may be helpful to have the state- 
ment and the testimony, as well. 


By Mr. Simon: 


1079 Q. It is on page 7, Mr. Shapiro, in the middle of 
the page. A. Is that the Yardstick? 

Q. Yes. <A. $359. 

Q. And two blocks away is a Woolworth store, at 406 
Seventh. What was its volume in 1954? A. $313. 

Q. Situated in between Mr. Woolworth and Mr. Merber 
is the Hecht Store at F and Seventh, and how much did 
it do—— 

Mr. Smith: Now, wait a minute. I object to counsel 
testifying as to where the Hecht Store is located, whether 
it is between or not. He can give the address; but I object 
to his saying where it is. 

Mr. Simon: I withdraw the question. 


232 


By Mr. Simon: 


Q. Mr. Shapiro, Mr. Merber testified that the Woolworth 
Store was two blocks south of him, and the Hecht Store 
was half a block south of him. A. I believe he did. 

Q. What was the volume of the Hecht Store, located in 
between the two stores? A. $7692. 

Q. Does that mean that the Hecht Company in that one 

store did approximately ten times as much as Wool- 
1080 worth and Merber put together? <A. Yes, sir. 

Q. What was the volume done in 1954 by Mr. Fliss’ 
Mel-Ron Shop? It is on the last page, third from the 
bottom, the very last page under West Hyattsville, the 
third from the bottom on my sheet. A. I can’t make this 

out. Oh, here itis. I have it. 
1081 Q. What was his volume, Mr. Shapiro? A. $1,183. 

Q. And what was the volume of the Kresge Com- 
pany, three-quarters of a mile away, in Mount Rainier; 
page 5, just below the middle of the page? A. $521. 

Q. So Mr. Fliss did more than double the business of the 
Kresge store three-quarters of a mile away? A. Yes, sir. 

Q. Now, you were asked by Mr. Smith to estimate the 
total number of patterns sold in the United States in 1954. 
On what did you base that estimate? A. I based that 
estimate on published reports by other pattern companies, 
such as those as are publicly-owned companies, our own 
salesmen’s reports, field reports, and my general knowl- 
edge of the pattern business in total. 

Q. Did you consider in making this statement of the 
total pattern sales in the United States your information 
as to Simplicity pattern sales and other company pattern 
sales in department stores? A. I don’t understand the 
question. 

Q. In making your estimate of the total pattern sales, 
did you consider the volume of your own company’s sales 

as well as the volume of your competitors’ sales in 
1082 the department stores? <A. Yes. 

Q. And do you obtain information from your sales 

force as to these department store sales? <A. Yes. 
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Q. In that the place where all the lines sit side by side? 
A. Yes. 

Q. Approximately what percentage of the department 
store pattern sales go to your company? A. Our average 
receipt from the stores who sell all pattern brands is ap- 
proximately 40 per cent in units. 

Q. Does that mean that you get 40 per cent of the busi- 
ness in department stores, and the other four pattern com- 
panies share the other 60 per cent? A. On the average. 

Q. Are your company’s sales first in the department 
stores? A. In most places. 

Q. And in all those places do your pattern books sit 
side by side with the pattern books of the other four com- 
panies? A. They do. 

Q. Is there any reason for your sales being ahead of 
the others, other than the women picking your patterns 
more often tha nany other? A. I think there is. 

In the first place, Simplicity is the most popularly priced 

pattern of any of the patterns in the field. 
1083 Q. By ‘‘popularly priced,’’ you mean the lowest 
price? A. The lowest price. We prefer to us ‘‘pop- 
ularly priced,’’ but lowest is, of course, what it means. "We 
have traditionally been that since the inception of our 
business. 

In the second place, Simplicity patterns were the second 
patterns to become printed patterns in the field. McCall 
preceded us, and we incorporated the printed pattern with 
our low price to give superior value twenty years ago. 
1935 is what I am talking about. So we have built over 
this twenty-year period, with the combination of low price 
and the printed pattern feature, a solid—we hope a solid— 
Simplicity audience. 

And, in the third place,—and that which is hardest to do, 
to define, of course, is a matter of taste, which is design- 
ing—— 

Q. Styles? A. Styles. The public likes our interpreta- 
tion of the fashions and modes, obviously, because all the 
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rest wouldn’t matter if they didn’t, and I would consider 
those three the foundation of our sales success. 

Q. In these department stores where you and your com- 
petitors’ books sit side by side, do the department stores 
give your books any preferential treatment? A. None 

whatsoever. 
| Q. Do you have any patents on the making of the 
1084 patterns? A. No sir. 
Q. Do you have any patents on the machinery on 
which the patterns are cut or printed? <A. None. 

Q. Do you have any patents or any other monopoly on the 
paper on which the patterns are made? A. No, sir. 

Q. Do you have any patents or monopolies on the styles 

for patterns? A. No, sir. 
'  Q. In making this estimate of total sales, have you con- 
sidered the sale of Butterick patterns as increasing or 
decreasing? <A. Increasing. 
_ Q. Are they increasing as fast as the pattern industry 
generally, or faster than the pattern industry generally? 
A. They are increasing faster than the pattern industry in 
general. 

Q. On what do you base that statement? A. Their own 
published report. 

Q. And to what effect is that? 

Mr. Smith: Your Honor, certainly I didn’t go into any- 
thing like that on direct examination. 

Mr. Simon: He opened this one wide. He asked this 

man for his opinion of the total pattern sales of the 
1085 industry in 1939, in 1951, and in 1954, and the man 

gave his opinion; now I am asking him what he 
based that opinion on. 

Mr. Smith: Is that a statistic that you are going to read 
as to what Butterick sales was? 

Mr. Simon: Yes. 

The Witness: I don’t know whether the Judge has stated 
that I could answer or not. 

Mr. Smith: I understood the question to mean as to 
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whether or not Butterick is increasing or decreasing, and 
why they are increasing. 

Mr. Simon: I didn’t ask why they were increasing. I 
asked only whether they were increasing faster than the 
market, and he said yes. 

Mr. Smith: The only thing I asked him about was statis- 
tics. If he wants to read some statistics, O. K., but if he 
is going to read some president’s report about a prog- 
nosis of the future on Butterick, I don’t think I went into 
anything like that. 

Mr. Simon: It is not prognostics for the future, it is 
statistics of the past. 

Hearing Examiner Pack: As I understand, Mr. Smith 
doesn’t object to the actual figures. 

All right. 

The Witness: The Butterick report—and I quote—states 

that in 1941, 45,000,000 patterns were sold, and that 
1086 in 1955, 90,000,000 patterns were sold, indicating a 
growth of 100 per cent for the pattern industry. 

Mr. Smith: Are you speaking of Butterick having sold 
that many, or the whole industry? 

The Witness: May I just finish this? 

Mr. Simon: The statement was the whole industry. Now 
he will tell you what Butterick sold. 

The Witness: Butterick goes on, and I quote: 


‘‘In 1941 their pattern sales were 4,000,000, and in 
1955 their pattern sales were 12,000,000 units, an in- 
crease of 200 per cent, versus the industry increase of 
100 per cent in the same period of time.’’ 


By Mr. Simon: 


Q. In making this estimate, did you consider whether 
McCall’s sales were increasing and, if so, more or less than 
the industry? A. McCall’s sales for the same period are 
increasing, as by their published statements. I do not 
believe that they are increasing at a rate faster than the 
industry, but increasing nevertheless. 
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Q. Do you know whether the McCall sales are increas- 
ing in spite of fewer customers? A. They are increasing 
despite fewer customers; again, their own printed state- 

ments. 
1087 Q. What is the statement as to that effect? A. I 
have here their annual report for both the years 
1953 and for the year 1954, the last issue. I am reading 
first from the statement of 1953: 


‘‘With the exception of 1951, department store piece 
goods sales have shown a decline in every year since 
1948. This continued decline in piece goods sales, 
changes in our delivery schedules and elimination of 
shipments to unprofitable accounts adversely affected 
pattern sales during the first six months of the year; 
however, a substantial improvement in pattern sales 
was made in the second half of the year, with the 
result that the net sales of patterns and fashion publi- 
cations ended ahead for the year 1952.’’ 


In their statement of 1954, and I now quote: 


‘‘During the latter part of 1954 department store 
sales of piece goods showed an improvement for the 
first time in several years, an improvement which was 
reflected in increased reorder sales of our dress pat- 
terns.”’ 


Q. Did you say there that they had fewer customers? A. 

I stated that from their previous report. 
Q. I am not sure I heard you. What did it say in the 
previous report about fewer customers? A. In the previ- 

ous report: 
1088 ‘‘This continued decline in piece goods sales, 
changes in our delivery schedules and elimina- 
tion of shipments to unprofitable accounts——’”’ 


Q. Thank you very much. A. In the 1950 report I note 
another paragraph which I have marked, and I now quote: 
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‘‘Increasing wage, material and distribution costs 
have had an adverse effect upon the profits of the Pat- 
tern Division, but a change in this trend should result 
from the installation of new cost-savings equipment, 
changes in our price structure, the broadening of our 
market for our products, and through the elimination 
of marginal distribution outlets.’ 


Q. You testified earlier that your company had 6,000 
accounts selling $400 a year or less, and they were un- 
profitable. Have you eliminated any of them? A. We 
have not eliminated any of them. We have never elimi- 
nated a customer who has paid his bills, whether he has 
been profitable or unprofitable, in the years I have been 
president of the company. 

Q. If they are unprofitable, why do you keep them? A. 
We started our business in 1928 through the small and 
smaller dealers in the United States. As a matter of fact, 
our principal sales distribution was effected through the 

wholesale jobbers of the country. We were not well 
1089 known and were not widely distributed through the 

large department stores in urban centers. However, 
the small store found our patterns, set-up, terms, arrange- 
ments satisfactory, and we have maintained that attitude 
toward the small store from the first day we started our 
business. 

And despite the fact that in the 1930s there was con- 
siderable shakeout of such dealers because the depression 
years hurt them more than it did other forms of distribu- 
tion, wherever it was possible to reinstitute that type of 
distribution, we have done so. 

In the last five years we have averaged 1200 new accounts 
in this category a year. 

Q. In general, do those people come to you and ask for 
your patterns, or do you go to them and try to sell them? 
A. They almost invariably ask us for our patterns. We 
have some 17,000 outlets in this country. We have ten 
sales representatives. It is obvious to see, since we sell our 
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patterns not only in urban centers and neighborhood stores, 
but in the smallest towns and hamlets of the country, that 
it would be impossible to find these merchants, solicit them, 
if we were not inquired of by them. 

Q. You have testified that your company sells patterns 
equal to 47 per cent of the total patterns in the country. 

Is that in units or dollars? A. Units. 
1090 QQ. What per cent of the dollar sales do you enjoy? 
A. I would estimate that our dollar sales are about 
3314 per cent, because, being the lowest priced of the pat- 
tern lines, as contrasted with the highest price, Vogue, 
there is a big disparity between units and dollar sales in 
our industry. 

Q. You have also testified that certain red-front chains 
have a standing debit from your company. In your opin- 
ion, does that standing debit impede access to those stores 
by your competitors, or make access to those chain stores 
by your competitors easier? A. It makes the prospect of 
selling these chain stores easier for our competitors. 

Q. Why? A. The fact that a company—and I will use 
the largest of the companies as the example, F. W. Wool- 
worth—would have a million or a million and a quarter dol- 
lars invested in merchandise such as ours, which has very 
small, if any, reclamation value in the event of our bank- 
ruptcy or their desire to cancel or terminate—— 

Hearing Examiner Pack: We will take a five-minute 
recess. 


(Recess taken.) 
By Mr. Simon: 


Q. Mr. Shapiro, I believe I omitted to ask you whether 
Advance Pattern Company’s sales are increasing or 
1091 decreasing. A. They are increasing. 
Q. Do all of your competitors now have printed 
patterns? A. They do. 
Q. Does that include the newspapers? A. They have 
just arranged for printing equipment, and they will shortly 
start printing their patterns. 
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Q. And when did Advance start printing? A. In 1956. 

Q. When did Vogue start printing? A. They have al- 
ready started to print. Their first delivery of the printed 

pattern will be in February, next month. 
1092 Q. You have been doing it for twenty years? A. 
Yes, sir. 

Q. When did Butterick start? A. About five or six years 
ago. 

Q. You have testified that the department stores and 
the small stores are charged for transportation, catalogs, 
cabinets? What would it cost your company, as indicated 
by Exhibit 46 for the Washington stores expanded to the 
entire country to not charge your customers for transporta- 
tion, cabinets or catalogs. 

Mr. Smith: I object to the question because he is going 
into costs, and I haven’t gone into that on direct exami- 
nation. 

Mr. Simon: On direct examination Mr. Smith asked Mr. 
Shapiro if it wasn’t true that one group paid for these 
things, and the other group didn’t pay for it. Now I am 
asking what is the amount of money involved on what he 
brought up on direct examination. 

Hearing Examiner Pack: Is this question answerable by 
reference to the exhibit, Mr. Simon? 

Mr. Simon: It would be answerable by reference to the 
exhibit by a matter of computation, Judge. The exhibit 
says that the average transportation is $60 a store, and 
there are 12,000 or 15,000, 14,000 non-chain stores; so if 
you multiply 14,000 by 60, you would get the transportation. 

The cabinets are shown for the Washington stores, 

1093 and if you multiply that, you would get the cabinets. 

All of that is a matter of computation and could be 
arrived at from the exhibits. 

Hearing Examiner Pack: At least you are expecting Mr. 
Shapiro to base his answer on the exhibit, Commission’s 
Exhibit 46? 

Mr. Simon: Yes, sir. 
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Mr. Smith: Does he have a right to put in his defense 
here in cross-examination of this witness? That is the 
question I am asking. 

Mr. Simon: I have a right to go into everything that 
Mr. Smith went into on direct examination. 

Mr. Smith: I don’t think that he has a right to put in 
his defense by examination of this witness, which is has 
own witness; and the only thing that I have asked is to 
identify those documents that Mr. Simon brought in, or 

the papers, whatever you want to call them. 

Hearing Examiner Pack: I believe, Mr. Smith, you did 
ask Mr. Shapiro about the cost of the transportation, did 
you not? Did you not bring out that it was $60 per year? 

Mr. Smith: That was what he was called on to produce 
in our letter of March 9, information as to costs, and he 
didn’t do it. He just brought in an average. He didn’t 
figure the costs. We asked him to bring in the costs of 
transportation in the metropolitan stores, and he merely 

brought in an average. 
1094 Hearing Examiner Pack: I believe you did ask Mr. 
Shapiro about that average; is that correct? 

Mr. Smith: I asked him to identify it, because, as it is, 
it is unintelligible. It appears up here. 

Hearing Examiner Pack: You are referring there to 
Commission’s Exhibit 46-A, are you not? 

Mr. Smith: 46-A. When I read that thing, I didn’t know 
what it meant. I asked him to interpret it. 

Hearing Examiner Pack: And he did, as I recall. 

Mr. Smith: Yes, sir. 

Hearing Examiner Pack: And stated or explained what 
the average transportation cost was? 

Mr. Smith: Appearing on this exhibit here. 

Hearing Examiner Pack: Now, Mr. Simon, what is your 
question? 

Mr. Simon: My question is: What is the amount of 
money it would cost the company, or conversely, that the 
buyer pays for transportation, cabinets and catalogs per 
year, of those who now pay it? 
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Hearing Examiner Pack: The answer to be based upon 
the figures given in Commission’s Exhibit 46? 
Mr. Simon: Yes, sir. 
Hearing Examiner Pack: The objection is overruled. 
You may answer, Mr. Shapiro. 
The Witness: In excess of $2 million a year. 


1095 By Mr. Simon: 


Q. On the same basis, Mr. Shapiro, what would it cost 
your company to give standing debits to all customers who 
do not now have a standard debit? A. In excess of $10 
million. 

Q. What is the net worth of your company? A. I will 
refer to our 1954 annual statement. The net worth of the 
Simplicity Pattern Company, at year end 1954, is $5,436,000. 

Q. So it would cost double the total assets of your com- 
pany to give everybody a standing debit? ‘A. That is 
correct. 

Q. Have you ever made as much as $2 million a year, 
even before taxes? A. No. 

Q. You have testified here about discards, Mr. Shapiro. 
Will you explain what discards are, how they come about, 
and their relationship to orders? A. Yes, sir. The mer- 
chant has a stock of patterns, and a counter-catalog, which 
illustrates all the designs in his line. The size of his stock, 
small, large, or medium, doesn’t matter. Every month new 
’ designs are issued, approximately 40, and those 40 designs 
are in approximately six sizes for each design. And across- 
the-board selection is sent to him, depending upon the size 

of his stock, so he has representation in his inven- 
1096 tory of everything the counter catalog shows. This 

is done each month, constantly newly created mate- 
rial is manufactured, designed and manufactured, and 
shipped to him, and then every four months a discard list 
is sent to him in which we request the withdrawal from 
the line of a certain amount and an equal amount of the 
new designs that we had shipped in the previous three 
or four months. 
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Therefore, three times a year the dealer’s stock is 
brought back to his contract parity, his even level, exactly 
where he started from, but the effect on his inventory is 
that on an average of every 18 months his entire line turns 
over, with a completely new selection of designs, and this 
goes on ad infinitum. While this is occurring, the mer- 
chant is presumably ordering at the end of each day those 
patterns which he has sold during the day; sends the orders 
to our nearest warehouse, and they come back into stock. 

The health, or wealth of our business depends on the 
ratio of the patterns he actually sells against that quan- 
tity which is indicated by our monthly orders, which neces- 
sitate his selection, turn-over. Our national average over 
the past ten years has approximated 35 per cent. 

Q. Is what you are saying, Mr. Shapiro, that your profit 
depends on the number of the patterns the customer pays 

for in proportion to how many he throws away that 
1097 you have to give him credit for? A. Exactly, sir. 

Our general budgets and forecasts are presumed to 
indicate a sale of two patterns for each pattern that we 
receive back. If we sell two patterns, and receive two pat- 
terns back, obviously that is what has its greatest effect on 
our profit. If we have less return, our profit would, of 
course, increase. In our published annual statement that 
figure is clearly shown for the year 1954, our total gross 
sales and sundry income, not to infer that this is all pat- 
terns, was $21,612,000, and we had to provide for discards, 
returns and allowances, $7,995,000. 

Q. If your discard ratio went up 10 or 12 per cent, would 
it wipe out all your profits? 

Mr. Smith: If Your Honor please, is this proper on 
cross-examination? 

The Witness: It would. 

Hearing Examiner Pack: It seems to me this is getting 
out side the scope of the examination. 
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By Mr. Simon: 


Q. How do the chain store averages on discards com- 
pare with your national average? A. They mirror the na- 
tional average accurately—— 

Mr. Smith: Your Honor, please, I didn’t go into anything 
like that. 

Mr. Simon: You certainly did. Exhibit 64 shows the 

discards of each chain, and I am asking him how 
1098 those discards compare with the national average. 
Hearing Examiner Pack: You may answer, Mr. 
Shapiro. 

The Witness: They reflect the national average, give or 

take one percentage point, in either direction. 


By Mr. Simon: 


Q. How do the department store discards compare with 
the national average? A. They are very much better than 
the national average for us. 

Q. How do the small stores compare with the national 
average in discards? A. The small stores generally start 
at 38 and 39 per cent, and are much worse than the national 
average. 

Q. And as a whole are they worse than the national 
average? A. Yes, they are. 

Q. Did you personally participate in the original nego- 
tiations with the Woolworth Company and these other Red 
Front chains that resulted in your entering into contracts 
to sell them patterns? A. I did, sir. 

Q. On what bases were they willing to buy your pat- 
terns—— A. When we presented—— 


1110 By Mr. Simon: 


Q. Mr. Shapiro, does Exhibit 46 show that your company 
sells to the Red Fronts including Woolworth on different 
terms than you sell to the Department stores and the small 
stores? A. Yes, sir. 








244 


Q. What is the reason for doing so? Or what are the 
reasons? <A. I believe certainly in my business lifetime, 
the syndicate references stores did not carry patterns and 
I had never heard that they had anybody’s. When we 
started this business in 1927 and 1928, as I already said 
our first sales efforts were in the field to the smaller dealers. 
We were virtually unknown in the big markets and in the 
big stores. We conceived the idea that the paper pattern 
while largely a product and a combination of service was 
still a product, a small wares product which a Five and 
Ten Cent store could sell. They seemed to us to be singu- 
larly designed and equipped to sell Five and Ten Cent store 
items. I solicited these chains for a number of years and 
the first chain that put in Simplicity patterns was S. A. 
Kress & Company. They knew no more about patterns 
than I had actual experience with the Red Front store. 
They outlined to me the differences time and time again 

between their operation and a department and dry- 
1111 goods store and finally they consented to a test. 

Among the reasons that were put forth with that 
their total inventories contained in a counter, that island 
as they called them offtimes was not much more than we 
required them to put in in pattern inventory. 

To make matters worse patterns turn over, give a store 
an average turnover of about one and a half times a year. 
The average Five and Ten Cent store turnover is seven 
times a year. Therefore we put the patterns in on stand- 
ing debit. In one instance we covered the amount of the 
inventory by buying the corporation’s stock which they 
held as collateral. As Simplicity Patterns proved success- 
ful in their stores and volume increased, and prices in- 
creased, naturally the total inventories increased in net 
value. 

Sometimes they got beyond what our original standing 
debits were and as we went along we brought them up to 
a form of parity. Today these syndicate stores are largely 
on standing debit and have been so in practice or in prin- 
ciple from their inception. 
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Q. Could you have sold those syndicate stores on the 
same terms you charge the department and small stores? 
A. No, I could not have and I don’t think that—I think 
that we would be discriminating against them if we did. 

Q. Why? 
1112 Mr. Smith: I move to strike that, your Honor. 
I keep objecting, it seems, but it seems to me that this 
examination has gone far afield. This witness says he 
would be discriminating if he did. He has evidently been 
highly coached as to what he is to testify. 

Mr. Simon: I object to that, Mr. Smith. 

Mr. Smith: He is a layman and knows all about dis- 
criminating and somebody has been telling him something 
and I move to strike that testimony. 

Hearing Examiner Pack: Of course, gentlemen, so far 
as the use of the term discrimination is concerned, if that 
was used in anything like a legal sense, I think it would 
be objectionable. I have understood that this was simply 
further development of the theme Mr. Simon wanted to 
pursue with respect to showing what the differences be- 
tween the contracts were with the Variety store on the one 
hand and the so-called independent store on the other. 
If that is still the purpose of the inquiry, I think as I 
indicated before, that it is not improper. 

Mr. Smith: How long will it last? 

Mr. Simon: We would be through by now, Mr. Smith. 

Mr. Smith: I have a right to object unless you want me to 
leave the courtroom. 

Mr. Simon: No. 

Hearing Examiner Pack: I believe you had asked 
1113 Mr. Shapiro whether or not in his opinion he would 
be able to sell the Variety stores on the same terms 

as the other stores. Is that the question, Mr. Simon? 

Mr. Simon: Yes. I believe he answered that he could 
not. 
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By Mr. Simon: 


Q. Is that right? <A. Yes. 
Mr. Simon: I am ready to ask another question if I may. 
Hearing Examiner Pack: Go ahead. 


By Mr. Simon: 


Q. Did you try to sell the Variety stores on the terms 
that you were charging the other customers? A. No, we 
did not try to sell them on the terms and while I don’t 
want to use words that are unsatisfactory to the court, 
I mean them in the dictionary sense, not the legal sense, 
I must come back to the words of discrimination. Here is 
what I mean by it. 

Mr. Smith: I don’t want him to go into that discrimina- 
tion any further. I object to it. 

The Witness: I don’t mean it in a legal sense. I don’t 
know what word to use. 


By Mr. Simon: 


Q. We are on another question. 

1114 When you tried to sell these chains your patterns 

did you ever ask them to pay the same price that 
other people were paying? A. The chains at one time were 
paying a lower price than they are now. As prices went 
up in our nation in the past 15 years or another, prices 
were raised to the chains as well. I think I mentioned that 
earlier this morning. At that time and we are now speak- 
ing almost more than 25 years ago I don’t remember the 
amount of discussion and bargaining that sent on to estab- 
lish the basis of the deal. 

I have outlined some of the points in them but I referred 
to changing the terms that we basically entered into them 
over the starting years and I would say no and I would 
like to explain why. 

Q. Very well. A. As I said earlier we started our dis- 
tribution in the small stores. As a matter of fact in the 
early 1930s we had thousands and thousands of them. We 
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were still unknown in the metropolitan centers and in the 
big stores, although we had some. The Woolworth stores 
throughout the country and the Kress stores in the south 
and the Kresge stores in the Middle West by putting Sim- 
plicity patterns in their windows and on their counters 
and on their ledgers served to popularize and propagandize 

this unknown brand and product so that traffic sur- 
1115 rounding these stores and the nearly adjacent large 

department stores created a situation where we be- 
came better known and faster known than we could pos- 
sibly have been under any other circumstances. 

It served as a sampling process, then, which it serves 
now and we began to develop our distribution through the 
most worthwhile channels of distribution, which are the 
large department store after that time, not prior to it. And 
therefore we have always realized, you see, that the selling 
forces that the Woolworth and Kresge and Kress and 
stores of that kind put forth for us have been extremely 
valuable. 

Q. Did these stores ever tell you whether they would 
handle your patterns if they could not make a profit on 
their sale? A. The Woolworth store, for example? 

Q. Yes. A. Yes. Then subsequently and particularly at 
the period when we could increase our prices to them by 
6 percent, we of course have grumbles with them as any 
supplier would have with a merchant who raises prices 
and since that time we have discussed terms periodically. 

I certainly would like to get the very most money for 
our goods we can from any customer of that size certainly. 

Q. Have you ever discussed with Woolworth the terms 

they have to get in order to make a profit on the 
1116 sale of your patterns? A. Yes, we have discussed 
it many times. 

Q. Have they shown you the figures to show that they 
could not make a profit at any higher terms? A. Yes. 
They have proved to me, certainly to my satisfaction that 
with the large amount of inventory, under counter space it 
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takes and the slow turn over against their total store turn 
over, that we about scrape through for minimum profit 
earnings for them. 

Q. Do your small independent stores get any benefit from 
the fact that Woolworth sells patterns? 

Mr. Smith: I object to that as calling for a conclusion 
and speculation. 

The Witness: Well, I know—— 

Hearing Examiner Pack: Mr. Simon, I am afraid I don’t 
see how that is within the scope of the direct. 


By Mr. Simon: 


Q. Does the Woolworth Company get the same goods 
and services from you that the small merchants get? A. 
The Woolworth Company gets less. 

Q. You mean for the money they pay you they get less 
goods and services than the small merchants? A. With 
the exception of the discussion on the literal terms they 
get less. 

Q. Mr. Smith asked you this morning some questions 

about a magazine that you sent out. 
1117 Mr. Simon: May I have a word off the record? 
Hearing Examiner Pack: Yes. Off the record, Mr. 
Reporter. 


(Discussion off the record.) 
By Mr. Simon: 


Q. Mr. Shapiro, I show you a document that has been 
marked Respondent’s Exhibit 11 for identification and ask 
you if that is one of the magazines that you talked about 
on direct examination. 

Mr. Smith: It is. 


By Mr. Simon: 


Q. Does the Woolworth Company make any use what- 
ever of that magazine? A. None whatever. 
Q. Do the small merchants make any use of that maga- 
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zine? A. Extensive use of the magazine and the program 
behind it. 

Q. What use did the small merchants make of that maga- 
zine last year? 

Mr. Smith: Your Honor, I never asked him anything 
about that magazine except only to show the question of 
interstate commerce, whether or not they were shipped in 
interstate commerce. 

Mr. Simon: There are two reasons for asking this ques- 

tion. One is that Mr. Smith did ask about the 
1118 magazine and I am going into the same magazine. 

But secondly the retail merchants get that included 
in their price of the patterns. Every one of these Wash- 
ington merchants whom Exhibit 46 shows paid the Sim- 
plicity Company various amounts, got many services and 
I am trying to show what it is that these small Washing- 
ton merchants get for the money shown on this exhibit. 

Mr. Smith: I did not go into that. I asked him whether 
or not that stuff was transported in interstate commerce. 

Mr. Simon: Mr. Smith has put into evidence that the 
Arlington Remnant Shop taking the first company on Ex- 
hibit 46 paid the company $223.04 last year and I am try- 
ing to show what they got for their money. Mr. Smith 
claims that they were treated differently than the Wool- 
worth and I am about to show that if anybody was short- 
changed it is the Woolworth Company. 

Mr. Smith: I did not say they were treated differently. 
I said they were treated differently only in certain respects 
as shown there and the respects are shown there and not 
generalized. 

Mr. Simon: I am being specific now as to the facts that 
the small merchants are preferred over Woolworth and 
any discrimination is against Woolworth and not against 

the small stores by showing what the small fellow 
1119 got for his money. 
If Mr. Smith can show that the man paid us some 
money, we certainly have a right to show what we gave him 
for his money. 
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Mr. Smith: I thought that showed that. 

Mr. Simon: It does not. 

Mr. Smith: Maybe you didn’t give me all the right 
information. 

Mr. Simon: I did. You didn’t ask for all the infor- 
mation. 

Mr. Smith: Certainly he does not have the right to go 
beyond that photostat. 

Mr. Simon: I am trying to show what the small mer- 
chants got for the money that document shows he paid us. 

Mr. Smith: You are limited to the direct examination 
and you can’t go beyond this photostat here. 

Hearing Examiner Pack: Am I correct in my under- 
standing where this Commission Exhibit 46 shows a pay- 


' ment by a particular store or shop that you are now seek- 


ing to develop that one of the things the store received for 


that payment was this. 
Mr. Simon: This service. 
Hearing Examiner Pack: This service here. 
Mr. Simon: Yes, sir. 
Hearing Examiner Pack: The service represented 


1120 by the respondent exhibit 11. 


Mr. Simon: Yes, sir. 
Hearing Examiner Pack: Along with that, Mr. Simon, 
do you intend to show that the ten cents or variety stores 


- do not get this service, that is to say they do not get this 


publication? 

Mr. Simon: They do not utilize it, yes, sir. 

Hearing Examiner Pack: Mr. Smith, you were about to 
say something. 

Mr. Smith: These prices on this exhibit here, as I under- 
stand them, 46-A through H, show what these merchants 
paid for patterns pursuant to the terms of a written 
contract. 

Mr. Simon: It does not show all they got for their money. 

Mr. Smith: Is there anything in the contract showing 
that they got anything else? 
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Mr. Simon: Yes. 

Mr. Smith: Where? 

Mr. Simon: Right in the back of the contract. 

Mr. Smith: That they didn’t pay for? 

Mr. Simon: There are a lot of things in there. 

Mr. Smith: Show me. 

Mr. Simon: Every one of the contracts that you put in 
evidence talks about the Simplicity Pattern Book 

1121 and you have not put one word in about the Sim- 

plicity Pattern Book which is in every contract. 

Mr. Smith: All right, let’s find it. 


% * * * * ” * * * * 


1128 By Mr. Simon: 


Q. Mr. Shapiro, does the fact that the Woolworth stores 
and other syndicate stores have their inventories on stand- 
ing debit facilitate access to the stores by your competitors 
or does it restrain access to those outlets by your com- 
petitors? 

Mr. Smith: I object to the question because I don’t know 
what ‘‘facilitates’’ and ‘‘restrains’’ in that connection 
mean. 

Mr. Simon: Judge, this question was asked once and 
he got halfway through his answer, without objection. 

Mr. Smith: Well, you are asking again and I am ob- 
jecting to it. I don’t know what the question means. 

Mr. Simon: I am not askiing him a new question, 
1129 Iam asking him merely to complete his answer which 
he only halfway answered yesterday. 

Mr. Smith: Well, I object to it because I don’t know what 
the question means. It is vague and indefinite. 

Mr. Simon: I don’t understand, Judge, that the rules 
requires me to ask questions that Mr. Smith understands, 
if the witness understands. 

Hearing Examiner Pack: Mr. Reporter, will you read 
Mr. Simon’s question? 


(The question was read.) 
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Hearing Examiner Pack: Objection over-ruled. You 
may answer, Mr. Shapiro. 

The Witness: It gives pattern manufacturers, competi- 
tors of ours, a greater opportunity, a better opportunity 
to sell the F. W. Woolworth Company, for example, typify- 
ing the syndicate chains. 


By Mr. Simon: 


Q. Why. A. Because the inventory in the F. W. Wool- 
worth Company stores, for example, is somewhere between 
$1,000,000 and $1,250,000. That is a rather large inven- 
tory, even for the F. W. Woolworth Company. 

_ These patterns, in the event of bankruptcy by the Sim- 
plicity Pattern Company or if the F. W. Woolworth Com- 
pany should wish to cancel for one reason or an- 
1130 another, or terminate business relations with us for 
one reason or another, have very little value, cer- 
tainly not in those great quantities—they obsolesce quickly 
because of season and change so that the burden on the 
FEF. W. Woolworth Company would be very much greater, 
their involvement and interest in the Simplicity Pattern 
Company would be so great that the—well, the pattern 
department might wag their policy. 

As it is presently constituted, whatever happens to the 
Simplicity Company or whatever decisions are made by the 
Woolworth Company for the future continuance—continu- 
~ ance or not of the Simplicity Pattern Company, places no 
great burden on either one of us. 

Consequently, they can act in their best interests at any 
time and I would presume that if a better pattern or per- 
' haps even better terms were offered to them by someone 
else, they could move much more easily in that direction. 

I don’t believe that would be true if they had this large 
investment in an item such as ours. 

Proportionately, that would, of course, pertain to the 
other syndicates that have been under discussion. 

Mr. Simon: Now, Judge, on page 795 of the record, we 
have had a good bit of discussion about my right to ask 
Mr. Shapiro the reasons for the difference in terms charged 
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the Woolworth Company and other syndicate stores from 
the terms charged the department stores and the 
1131 small stores shown on Exhibit 46. 

On page 795, you over-ruled Mr. Smith’s objec- 
tion to that question and said that Mr. Shapiro could 
answer and he started to answer the question and about 
a page later we got into an argument about something 
else and that question is not answered. 

I would like to go back and ask him for his answer to 
the question which is on page 795, which you had sustained, 
mainly, the reasons for the difference in terms charged the 
Woolworth Company and the syndicates from the depart- 
ment and small stores shown on Exhibit 46. 

Hearing Examiner Pack: Very well. 


By Mr. Simon: 


Q. Mr. Shapiro, what is the reason or what are the rea- 
sons for the different terms charged Woolworth and the 
other syndicate stores that we talked about here, from the 
terms charged the department stores and the small stores 
as shown on Commission Exhibit 46? 

Mr. Smith: Your Honor, I would like to renew my objec- 
tion to that question. 

There is nothing under Section 2 (e) of the Robinson- 
Patman Law that says anything about any reason or that 
gives any reason as a justification to violate that section. 

Mr. Simon: Are you dismissing Count 1, Mr. Smith? 

Mr. Smith: No, I am not dismissing it, but at 
1132 least I want to limit the testimony as near as I can. 

The Judge has ruled that it is relevant—not rele- 
vant, but that the question may be answered. 

We have two counts here and I would like to know what 
count it is being admitted under, whether it is under both 
counts or Count 1 or Count 2 or what. 

Hearing Examiner Pack: It would be my thought, gentle- 
men, offhand, that this testimony would relate primarily, 
if not exclusively, to the charges under Count 1 of the 
complaint. 
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However, I do not wish to make that as a ruling at this 
time. That, it seems to me, is one of the things that is 
going to have to be considered by the Examiner in his final 
consideration and decision of the case. 

It seems to me that if it is proper to receive the answer 
at all, and the Examiner has held that it is, it seems to me 
that we should go ahead and receive the answer and then 
discuss later if counsel desire, whether it has any bearing’ 
on both counts of the complaint or whether it is restricted 
or should be restricted to one of them. 

As I say, it seems to me now that probably, or should 
relate to Count 1 of the complaint, but I shall have to deter- 
mine that later on. 

Mr. Simon: May he answer it? 

Hearing Examiner Pack: He may answer. 


1133 By Mr. Simon: 


Q. Do you have the question in mind? A. Yes, sir. 

There are four basic reasons why there is a differential 
in terms between the variety syndicates and the other types 
of merchants. 

The first one is that it is a totally different type of busi- 
ness, they conduct a different type of business. 

Second, the general overhead applicable to the mainte- 
nance and servicing of their accounts versus the independ- 
ent merchants. 

Third, the amount of money in marketing and promo- 
tional and educational activities devoted to the department, 
dry goods, and smaller dealers, which is not applicable to 
the ‘‘red front’’ syndicate stores. 

Fourth, the discard ratio of the chains as a whole versus 
that of the independent merchants is the single most im- 
portant fact constituting whether we have a profit or loss. 

We do, and over a period of years have had a historical 
application of what that discard ratio would be. 

Mr. Smith: If your Honor please—Are you through? 

The Witness: Yes. 
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Mr. Smith: The only thing that is set up in this answer, 
and I read it again this morning, is under Count 2—your 
Honor, I move to strike that answer and any similar testi- 

mony in the record like it, for the reason that the 
1134 only affirmative defense which I have been able to 
find, and if I have overlooked it I would like counsel 
to call it to my attention, is in the respondent’s answer to 
Count 2, in which he sets up what appears to me to be con- 
cerned with differences in cost and in which it is alleged: 


‘‘Respondent shows that there are differences in 
its costs, to different customers because of differences 
in the cost of manufacture, sale or delivery resulting 
from the differing methods or quantities in which its 

products are sold to its customers. 
1135 ‘‘Respondent denies that the value of any 
service or facility furnished to any one customer 
or group of customers and not furnished to other cus- 
tomers exceeds the difference in the costs of manu- 
facture, sale, or delivery resulting from the differ- 
ing methods or quantities in which such products are 
sold, distributed or delivered to such respective cus- 
tomers.”’ 


Now, there is no evidence here that this witness has 
offered of any cost figures, no cost studies or no cost data 
showing or tending to show what this witness purportedly 
testified to, and in the absence of it I move to strike his 
testimony and if there is any other defense set up in here 
at all, I would like counsel to point it out, anywhere. 

Hearing Examiner Pack: What about the answer as it 
relates to count one of the complaint? 

Mr. Smith: I don’t see anything regarding cost justifica- 
tion in count one. If there is, I would like counsel to show 
me where it is. 

Hearing Examiner Pack: No. What I had in mind was 
as to the defenses set up as against count one of the 
complaint. 
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You are referring to the affirmative defense set up in the 
answer to count two. My impression is that this testi- 
mony related primarily to count one of the complaint, or 

at least it was not restricted to count two. 
1136 Mr. Smith: Well, I have been unable to find any 
cost justification or anything like that in count one, 
and if there is any, I would like counsel to show me where 
it is. 

Hearing Examiner Pack: Well, doesn’t the answer in 
replying to count one, set up or allege that there are some 
reasons for the differences between the prices charged the 
two—— 

Mr. Simon: Yes, sir. 

Hearing Examiner Pack : ——groups of stores? 

Mr. Smith: I don’t see any, Your Honor—would counsel 
point them out to me? 

Mr. Simon: Judge, paragraph nine, in one of the sen- 
tences in paragraph nine of our answer, one of the sentences 
in that paragraph which related solely to count one of the 
complaint is as follows: 


‘‘Respondent denies that any of its commercial prac- 
tices are unfair methods of competition and denies that 
any of its practices are discriminatory ’’—— 


Mr. Smith: What are you reading from? 
Mr. Simon: Paragraph nine of the answer. 


‘*Respondent denies that any of its commercial prac- 
tices are unfair methods of competition and denies that 
any of its practices are discriminatory in favor of large 
customers as against smaller customers.’’ 


I am sure that Mr. Smith knows that cost justifica- 

1137 cation has nothing to do with Section 5 of the Fed- 
eral Trade Commission Act. This is a Robinson- 
Patman case, frankly, I mean it is the type of case that 
Congress intended to be under Section 2 of the Robinson- 
Patman Act—and I will argue that at the proper time— 
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but Mr. Smith, for reasons of his own, wants it to be brought 
under Section 5 of the Federal Trade Commission Act. 

The only issue is whether there were unfair methods of 
competition, whether there was discrimination in favor of 
one group as against another, and I do not believe that 
discrimination is used in the Robinson-Patman Act in the 
sense of being unfair to one group as against another group, 
and this question relates precisely to that part of the 
answer, when we say we deny that what we do discrimi- 
nates or is an unfair method of competition. 

Hearing Examiner Pack: The motion to strike will be 
denied. 

However, Mr. Smith, I will be glad to give you at the 
proper time the opportunity to argue on the legal aspects 
you have mentioned, particularly with respect to whether 
this testimony constitutes a defense to either charge in the 
complaint. 

My thought is that I can hardly undertake to pass upon 
so serious a question as that during the course of the pres- 

ent hearing. 
1138 #$ Mr. Smith: Well, it is certainly not my intention 
to have you, to urge Your Honor. 

The only thing is, I do not want to waive it. And when 
you say, ‘‘at the proper time,’’ I presume that means later 
on, after the testimoney’s conclusion? 

Hearing Examiner Pack: At the time you gentlemen sub- 
mit your proposed findings and conclusions or argue the 
matter before the Examiner. 

Mr. Smith: Yes, sir. 

Hearing Examiner Pack: That, generally, is what I had 
in mind, in other words, when we get to the point where 
we are arguing and considering all of the issues in the 
case. 

Mr. Smith: Yes, thank you. 

Mr. Simon: May I proceed? 

Hearing Examiner Pack: Yes. 
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By Mr. Simon: 


Q. Of the four reasons, Mr. Shapiro, which you just gave, 
the first one being the different character of their operations 
and the fourth reason being discards, you had previously 
discussed them on yesterday, is that right? A. I believe 
So, sir. 

Q. The second reason you gave was a difference in over- 
head costs of doing the business between the two groups. 
A. Yes, sir. 

Q. Would you explain briefly what the difference 

1139 is? A. Again using the Woolworth Company as an 

example, because they are the largest of the variety 

syndicate store group, the amount of personnel, clerks and 

executives or junior executive time taken towards their 
account is almost negligible. 

We have one person and two clerks handling the cor- 
respondence of the entire syndicate business that we have. 

This applies as well in the warehousing or the factories 
of any place else that we have contact with them. 

On the other hand, the small merchant is in constant 
correspondence with us—reconciling our accounts, handling 
the two way shipments, both of patterns going and re- 
turns coming—the average letter involves small, extremely 
small, sums of money—this is a penny business, the reorders 
are on the average of $2 per package received, multiplying 
them into the thousands, in the handling of a package, 
whether it is somewhat larger or smaller is the same, as 
far as cost factors are concerned, and therefore, approxi-. 
mately 80 per cent of all our personnel is devoted to the 
attention of these small dealers. 

Of the remaining 20 per cent, 15 per cent of our attention 
is devoted to the department stores and the small five per 
cent, in relation to the rest, is about our manpower applied 
internally toward the handling of this business. 

In the field, where we have representatives and where we 

have women working in the field, the cost in applica- 
1140 tion to the independent merchants is total, because 
we are not permitted to enter their stores for the 
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purpose of selling, for the purpose of promoting, not even 
in terms of social contact with the individual store man- 


1143 By Mr. Simon: 


id Q. Let me ask you another question and pick up 
from there. 

You gave some percentages of time spent by your per- 
sonnel in different categories of customers. <A. Yes, sir. 

Q. Are those your best estimate of time spent in those 
categories? A. It is my best estimate of the time spent 
in those categories, and I did not cover, as I recollect, the 
matters of credit and—you know, other matters of like 
character which, of course, make the small dealer or small 
merchant business more costly to handle. 

Q. How many sales representatives do you have calling | 
on these department stores and small stores? A. We | 

have ten sales representatives, and we have approxi- : 
1144 mately twenty to twenty-four women. 
Do they, any of them, call on the syndicate stores? 
A. None. 

Q. What is the average cost per year to your company 
of the salaries and expense accounts of each of these sales 
representatives? A. $20,000. 

Q. And of the women—— A. Each. 

Q. And of the women? A. Approximately $10,000 each. 

Q. Would you explain in just as few words as you can, 
| the difference in the credit problems in the small stores and 
/, the chain stores? A. Well, the chain stores pay their bills, 
of course, promptly, every ten days. 

Their own accounting organizations are geared to process 
business promptly and normally and consequently, both in 
the flow of the payments of money to us and in the recon- 
ciliation of accounts, which goes on weekly and monthly, 
the problems are absolutely minimum. 

That does not obtain as far as the small store is con- 
cerned because he does not have the means at his disposal 
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to maintain records as accurately, nor does he process them 
as promptly. Quite the contrary. 

1145 I believe that our total F. W. Woolworth Company 
correspondence files in the course of a year would 

not be any larger than the total number of a half dozen 

small—which is indicative of how much of a paper rela- 

tionship we have with them. 

Then, of course, there is no credit risk in these syndicate 
accounts. We do have considerable on the small store. 

Q. Now, Mr. Shapiro, the last reason you gave for the 
differences was promotion. 

Will you tell us briefly what are the promotional ex- 
penses your company incurs for the small stores and 
department stores? A. Well, we, of course, do general 
promotional work that is of benefit to all of our customers 
and to the Simplicity Pattern Company in general, but we 
do undertake, we have specific promotions which are de- 
signed for the department store, for the small dry goods and 
small general store, and which are not either available or 
usable by the syndicate variety stores. 

The first program that comes to mind is our school pro- 
gram. We spend in the school field for educational—in 
educational work, approximately $500,000 a year, in addi- 
tion to publishing a home economics magazine which goes 
to the 40,000 some odd home economic teachers throughout 
the country who teach sewing and cooking and other crafts 
of that kind. 

We back it up with a force of young ladies, a dozen 

1146 in number, who travel through all of these schools, 
giving fashion shows in these schools, and they be- 

come acquainted with the teachers and learn about the needs 
and projects in the schools—how many students, when their 
sewing projects are, and what material to create for them. 

This information is documented and is delivered per- 
sonally by them or by our sales representative to the depart- 
ments and to the small independent store in a city or a 
town. We do not differentiate between them. 
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The use put to this material is up to the merchant or small 
storekeeper himself. As the problems are greater with the 
large department store, it is generally, mostly the small 
merchant who is able to call on the school, use swatch books 
that we provide him so that he can mount little pieces of 
his fabric and prices and find out what kind of fabric is 
being used, and generally make contact with them, which 
he does. 

In addition to that being a market by itself, it is of course 
a means by which he builds a continuing relationship with 
his customers for the future. 

On the other hand, none of this is done by a Woolworth 
store or a Woolworth manager. He is not permitted to go 
out of his store to seek business. Pattern sales made in the 
stores must be made as an impulse item, and there is no 
machinery either at the executive office level or at the store 

level that would make the use of this material inter- 
1147 esting or possible. 

The next item is posters. We create each month 
on an average of five to six posters, 14 inches by 22 inches 
in size and larger. 

These posters portray fabrics or trends or things of 
mutual interest to the Simplicity Pattern Company and to 
the department store and small merchant. 

They are sent out each month at no cost. The total 
amount spent in the year 1955 on that item was approxi- 
matel $200,000. 

None of these are used by the F. W. Woolworth Company, 
for example of the syndicate variety group as a whole. 
They are not permitted to. 

They are not permitted to use displays and material made 
by individual manufacturers, of whom many supply F. W. 
Woolworth stores, and consequently this poster program 
does not apply to the syndicate stores. 

We have and we send out periodically, from six times to 
as many as ten times a year, various flyers and some of them 
are quite elaborate, of which I have samples here. 
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These tell the small merchant—and they are designed, 

entirely, for the small merchants—what the proper sources 
of supply are in New York, what the trends are, how to 
- trim his windows, how to run certain aspects of his depart- 
_ ment and a great deal of other material. 
We are aware of the fact that the small merchant 
1148 does not have this means at his disposal or this 
knowledge at his disposal, so we condense it into 
_ brochures and it is indeed a valuable service for him. 

We publish another magazine called the ‘‘Simplicity Pat- 
tern Book,’’ of which, in addition to the 530,000 copies that 
are sold in department, dry goods and news stands, trade 
editions are also made. 

We swatch them and list information about the sources of 
supply of textiles and notions and accessories and so forth, 
all of which is a help in the buying of this merchant. 

Our magazine was the first to go into four-color and to 
use textiles dramatization, garment dramatization, and it 
is far from being a catalog of our pattern designs. 

We lose a considerable sum of money on this publica- 
tion—I should not say ‘‘lose,’’ it costs us, because it is a 
calculated action on our part, in order to glamorize and 
dramatize for the consumer and for the merchant the tex- 
tiles and trends throughout the country. 

Here again, not selling fabrics, not being in the fabric 
business, the syndicate variety stores are not interested 
in this item. 

We have others, but I think perhaps, Judge, that would 
suffice for illustration at this time. 

Q. Would you care to comment on the 4H pro- 
1149 gram, Mr. Shapiro? A. The 4H Program is an 
extension of all our educational activities. 

In addition to having some merchants in cities or in 
suburban areas of cities, of course, a great many of our 
small merchants are in rural areas and hamlets. 

The 4-H Program is largely devoted to rural—children 
who live in rural areas and the information of our programs 
and projects through the 4-H organization is distributed to 
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the small merchants in the small hamlets rather than the 
other type of small merchants. 

Q. And is that program promoting home sewing among 
the girls in the 4-H Clubs? A. Itis. 

Q. Mr. Shapiro, in your opinion, would the F. W. Wool- 
worth Company continue to buy your patterns if they were 
charged the same terms as small stores? A. I know they 
would not. 

Mr. Smith: I object to that ; speculative. 

Hearing Examiner Pack: Objection overruled. I think 
Mr. Shapiro may be permitted to express his opinion on 
the point. 

I think the question was answered. 


(The answer was read.) 
1150 By Mr. Simon: 


Q. Why? A. I lost a part—I don’t know which, 
whether I answered that or not. 

Q. You answered that you know they would not. Why? 
A. Because the pattern is a small ware item in their store, 
like all of the small ware items that they carry. 

I have had many conversations with them over a period 
of twenty years about pricing. They have outlined to me 
and proved to my entire satisfaction what the marketing 
problems are of their organization and the cost applica- 
tion to the selling of merchandise and, in particular, ours. 

I am certain that the F. W. Woolworth Company, again 
as an example of the syndicate group, makes the minimum 
amount of operating profit on the type merchandise we 
sell them, due to the amount of space, the amount of inven- 
tory, and the slow turnover of the commodity. 

I should like to mention that the fact that the patterns 
are on standing debit in the Woolworth stores does not take 
away from the fact that is charged to the store operation or 
a department operation in the total department or in the 
individual store. It must account for these patterns in 
some accredited accounting manner. 








264 


So, taking those factors into consideration, I know that 

they will not pay us the terms that we extend to the small 
merchants. 

1151 Q. In your opinion, would the Woolworth Com- 

3 pany carry your patterns if they could not make the 

profit on them? A. Would they carry a pattern if what, 

sir?: 

Q. If they could not make a profit on them. A. I know 
they would not. They carry no item that is not for the 
purpose of profit. They carry no loss leaders, as they are 
commonly known in the trade. 

Q. In your opinion, if you had to raise your price to 
them, would some competitor replace you in the Woolworth 
stores? A. Presuming that—— 

Mr. Smith: I object to the question. There is nothing 

here to show any basis for such a question and I object. 
- Hearing Examiner Pack: Again, it is a matter of opinion. 
I think Mr. Shapiro, with his experience in the industry, 
may be permitted to express an opinion on this subject. 

The Witness: Would you repeat the question, please. 


By Mr. Simon: 


Q. In your opinion, if you had to raise your price with 
your Woolworth stores, the same as you charge the smaller 
- stores, would you lose that business to a competitor? A. 
Well, presuming that the competitor charged less than we, 

it would be possible. 
1152 I don’t know how any—I don’t know what a com- 
petitor would do. 

I do know this, that if the Woolworth Company, and I 
have been told so, has to pay more than the current terms 
that they are paying us, the likelihood is they will not carry 
patterns at all. 

Q. Does any competitor of yours have a lower price to 
small stores than your price to small stores? A. No. 


* % * * * ® bd bad & @ 
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1167. Redirect Examination 
By Mr. Smith: 


Q. Mr. Shapiro, I understood from your testimony in 
response to questions of Mr. Simon that department stores 
and smaller independent stores do not make any profit on 
the sale of Simplicity Patterns. 

Was that your testimony? A. They do not make a profit 
on the sale of any patterns. 

Q. On any patterns? A. On their pattern departments 
in total. 

Q. That includes Simplicity Patterns? A. That includes 
- Simplicity Patterns. 

Q. That includes large department stores like Hechts, 
Woodward and Lothrop——_ A. Yes, sir. 

Q. ——here in Washington? A. Yes, sir. 

Q. How do you know the Hecht Company does not make 
any profit on the sale of patterns? A. I know that the 

Hecht Company, as typifying the department stores 
1168 at large, doesn’t. Because, in the first place, I have 
discussed this matter with at least—— 

Q. Let’s not go into any discussion—— 

Mr. Simon: Let him answer the question. He asks how 
does he know something and—— 

Mr. Smith: I do not want hearsay, and I object to it if 
he is going into what somebody told him. 

Mr. Simon: Judge, this is fantastic. 

Mr. Smith: It is not fantastic. 

Mr. Simon: Let me say my piece, Mr. Smith. 

Mr. Smith says, ‘‘How do you know that the Hecht Com- 
pany is losing money,’’ and Mr. Shapiro is about to tell 
him—and for all I know, he may end up saying, ‘‘Mr. Hecht 
told me so,’’ but Mr. Smith says, ‘‘I do not want any 
hearsay.’’ 

Of course, I have never known that hearsay was not 
admissible, but he particularly asked him why. 

Mr. Smith: How does he know of his own knowledge? 
That is what I am trying to get at. 
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Mr. Simon: He is about to tell you of his own knowl- 
edge what he knows, what he saw—what the man knows. 

Mr. Smith. I object to what anybody told him, and I 
withdraw the question. 

Hearing Examiner Pack: Very well, the question is with- 
drawn. 


By Mr. Smith: 


Q. Did you ever see an audit of the Hecht Com- 

1169 pany’s books breaking down the sale of patterns? 

A. I have seen audits of department store depart- 
ments at large, including patterns. 

Q. Did you ever see an audit of the Hecht Company store? 
A. I have already said the Hecht Comnanv is an example 
of department stores. 

The National Retail Dry Goods Association, which is the 
confederation of department stores, publishes figures. 

Not individually of the Hecht store, no, sir. 

Q. I am asking you if you saw an audit. Do you have 
any audits of any department stores with voun——__ A. Not 
individual department stores—— 

Q. ——showing the loss on the sale of patterns? A. Not 
in an individual department store, sir, but the NRDGA 
has the total figures of all department—— 

Q. I am—— 

Mr. Simon: Judge, I think he ought to let him finish the 
answer. 

Mr. Smith: I think his answer ought to be responsive. 

Hearing Examiner Pack: I believe Mr. Smith’s specific 
question was whether or not Mr. Shapiro has with him any 
audits of particular department stores, and his statement 
is that he does not. 

If there is anything further, Mr. Simon, you might 
1170 take it up on further cross examination. 
Go ahead, Mr. Smith. 


By Mr. Smith: 


Q. Have you ever seen any audits of any stores that you 
have with you showing the profit and loss on the sale of 
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patterns? A. Mr. Smith, I do not quite understand. Dol 
have audits with me? 

Q. Thatis right. A. Ihave no audits with me. 

Q. Now, you are a businessman, you have auditors to 
audit the affairs of the Simplicity waster Company, don’t 
you? A. Yes, sir 

Q. You do that because that is the wail way to ascertain 
whether or not you are making money or losing money, 
isn’tit? A. Yes, sir. 

Q. And that is the customary standard of business prac- 
tice, to employ accountants or have their own account- 
ants audit their books to determine what they are doing, 
isn’tit? A. That is right, sir. 

Q. And unless you have an audit, you do not know, do 
you? A. Well, I do not really understand that last ques- 
tion, Mr. Smith, because I do not have audits with me, but 
the material submitted in conventions and after the NRDGA 

and other channels of that kind, I would certainly 
1171 presume, are the result of individual department 
store audits in the exchange of information 

Q. I do not want to be cantankerous with you, Mr. Sha- 
piro, but I would like you to confine your answers to my 
questions 

I did not ask you anything about NRDGA, I do not even 
know what it is. A. National Retail Dry Goods Associa- 
tion. 

Q. I was just asking you simply if it is not a practice to 
have the affairs of a business organization audited in order 
to determine what its profit and loss standing is. A. Yes, 
sir. 

Q. And that is the only way that you can determine, as 
a businessman, whether or not a loss or a profit has been 

sustained, isn’t it? A. Yes, sir, I believe that to be so 
' Q. Then, if you haven’t got an audit, you do not know, 
do you? A. Ido not know what you mean. I do not have 
an audit here. Those audits do exist somewhere, and it is 
from these audits I am quoting 
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_ Q. And if you haven’t got the audit you can’t tell, can 
you? A. Without an audit you cannot tell. 

Q. But in your opinion, I believe you stated, if I recall 

your testimony right, in response to the questions 
1172 of Mr. Simon, the department stores and smaller 

independent stores do not make a profit on the sale 
of patterns. Isthatright? A. That is right, sir. 

Q. Then does anybody make a profit on the sale of pat- 
terns? A. I believe that F. W. Woolworth makes a profit 
on the sale of patterns, yes, sir. 

Q. What about Kresge? A.I believe that includes 
Kresge. 

Q. What about other similar chains? A. I believe it 
applies to all that fit in this category of discussion. 

Q. They make a profit? A. I believe they do. 

_ Q. Then the chain syndicates are the only ones who make 

a profit on patterns? A. I believe that to be true. 

Q. Now, all chain stores, including Woolworth, Kresge 
and the rest of them, carry what is generally known as 
‘‘sewing notions,’’ don’t they? <A. Yes, sir. 

Q. Do they have any connection with the sale of pat- 
terns, or do patterns have any connection with the sale of 
sewing notions? A. Not any more so than a toothbrush 

would have with tooth paste bought on sale. They 

1173 are both items that serve perhaps a similar consumer. 

Q. Isn’t it true, when a woman comes in a ten cent 

store and buys a pattern and a zipper to fit into the pat- 

tern, that the pattern tells her what kind of a zipper to put 

in it? <A. It tells the length of the zipper, yes. Not the 
kind of zipper, the length of zipper. 

Q. Aren’t the sewing notions in syndicate stores placed 
on the shelves right next to where the patterns are for sale? 
A. Yes. 

Q. Why do they do that, just for nothing? A. Because 
they are related items tending to serve the consumer at 
the same time. They wouldn’t put them with hardware, 
that is not logical. 
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Q. Isn’t it because they both go together? A. They go 
together as much as any other items go together, yes, sir. 

Q. Just as much as patterns and dress goods, don’t they? 
A. The customer needs textiles, and she does need notions 
and findings to complete her garment. 

Q. Don’t they all go together? A. They do. 

Q. One as much as the other? A. Well, I could not ven- 
ture their relative importance, but they do go together. 

Q. Now, I hand you here Respondent’s Exhibit 11, 
1174 called ‘‘Modern Miss.’’ That is what you gave us 
this morning? A. Yes, sir. 

Q. Right? A. Yes, sir. 

Q. This is a publication that Simplicity sends to home 
economic teachers throughout the land, is that right? <A. 
Yes, sir. 

Q. How often do you send them? A. Four times a year. 

Q. Do the operators of stores of any kind get them, too? 
A. They sometimes get them as examples, but mostly they 
are shown copies by our representatives as a matter of 
interest and background so that he would know how to tie 
in with our program. 

He does not get them for his own use. 

Q. They are not sent tohim? A. Directly? 

Q. Directly—Simplicity? A. No, sir. 

Q. If he sees one, it will be because some Simplicity 
salesman comes around and sells it to him? A. Or because 
he has seen it in a school. 

Q. In a school? A. Yes, sir. 

Q. He has got to get out and attend a school in 
1175 order to see it? Is the right? A. Well, he doesn’t 
attend a school—— 

Q. Or work in a school? A. He probably goes there to 
find out what business he can build up or be of some service 
to the school. 

Q. Do the department stores engage in this, too, or just 
the little fellow? A. The department stores engage in i: 
too, but they do not engage in it to the extent the little 
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fellow, as you call them, does, because there are too many 
schools in a city for them to be as effective as the small 
man who is concerned with only the schools around his 
vicinity with whom it is easy for him to have an acquain- 
tanceship. 

Q. You count on the small merchant to do that because 
he is the only one that will do it, don’t you? A. We don’t 
coutn on him to do it at all. We are not in the textile 
business. He does it because we supply them to counter- 
balance—swatch books and things that he can mount fab- 
rics, and his prices and his designs—and have something 
concrete to offer the school. 

It is for his benefit, not ours. We do not care—— 

Q. You send this to the home economics school teachers 
throughout the country for the benefit of the small mer- 

chant, is that right? A. We send it for the benefit 
117 of Simplicity and all of its merchants who are in the 

textile or home-sewing field. I merely said, I be- 
lieve, that the small merchant benefits most, and that the 
syndicate store is epitomized by the F. W. Woolworth 
Company benefits, not at all, or at the most very little. 

Q. All right, how do you account for this advertisement 
appearing here in the Respondent’s Exhibit 112 There 
isn’t a page number, but it is an add of a Perfectform Bra. 
A. Yes. 

Q. It says on there: 


‘‘Go to Woolworth, Kresge or other leading variety 
store today after school and see what Perfectform 
offers you at 69 cents and $1.’’ 


Do you think that he is a small merchant? A. I am not 
in the bra business, and as long as his advertising is not 
misleading or unethical, we have no control over that, 
Mr. Smith. 

Q. Now, in this Respondent’s Exhibit 11 there are a 
number of ads, starting off here is E & W Quadriga cloth. 
Do they pay for that ad? A. They do. 
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Q. Over here is LaMode buttons. Do they pay for that, 

the La Mode people? A. They do. All advertisers in the 
publication pay for their ads. 

1177 Q. Do the ten cent stores sell buttons—Wool- 
worth? A. They do not sell necessarily those but- 

tons advertised. I would not know, sir, but they do sell 

some buttons. 

Q. Also, you have in this Respondent’s Exhibit 11 vari- 
ous fashions set out, have you not? A. Yes, sir. 

Q. And underneath them you have the appropriate num- 
ber of the Simplicity Pattern? A. Yes, sir. 

Q. Stating the number? A. Yes, sir. 

Q. Therefore you are doing your own advertising, aren’t 
you? A. Everything that we do, primarily, is our own 
advertising to begin with. But it is funneled to do certain 
specific jobs within the general framework, allowing that 
it is in our primary interest. 

I do not contend otherwise. 

Q. Well, I got the impression you were contending, by 
putting Respondent’s Exhibit 11 in evidence, that this was 
something you were doing for the love of the small mer- 
chant. A. I do not think love is inappropriately place 
there, Mr. Smith. I can say this to you: That the small 
merchant is the primary beneficiary of this particular pro- 

gram, and that is what I contend. 
1178 Q. Well, let’s try to get it down to what it is. 
I just want the record to show just what this exhibit 
contains. 

Mr. Smith: I would like for Your Honor to examine it 
at the proper time, if you will. It will appear that it is 
primarily an advertisement of various styles and Sim- 
plicity Patterns and dresses containing advertisements of 
various natures, including sewing notions as well as dress 
goods, the sewing notions being sold by the chain syndi- 
cate stores as well as their competing small independent 
stores, and even with the suggestion on at least one of the 
advertisements—to which attention was called—suggesting 
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going to a Woolworth, Kresge or other leading variety 
store. 

Mr. Simon: Is that a final argument, Mr. Smith, or a 
question to the witness? 

Hearing Examiner Pack: Let’s go ahead with the exami- 
nation. 


By Mr. Smith: 


Q. Now, how do you arrive at the cost of these adver- 
tisements of advertistors as compared with what this maga- 
zine costs Simplicity? What do you figure that the adver- 
tisers pay for most of it or half of it or what? A. Would 
you like me to give you the cost factors on this publication? 

Q. If you have them. A. Yes, I do have them. 
1179 Q. All right, go right ahead. A. This publication 
- without any attendant program in 1954 cost $130,000. 
That is what our net loss on the publication was. 

Part of your question was: How do you arrive at the 
rate of advertising? I must say, first, why we carry adver- 
tising. 

The rate of advertising that we charge does not pay for 
the physical paper and printing of the space it occupies. 

The reason we do it is because, largely and almost totally, 
the advertisers in that magazine have developed educa- 
tional programs of their own and have available for the 
teachers charts and brochures and publications, all of which 
are teacher aids in the teaching of their students. 

We have developed that over a good many years, and we 
feel that by creating a publication which gives the home 
economics teacher more general knowledge about every- 
thing that interests her in addition to home sewing, that 
we are being of value to the home economists, to the school 
program and it is a part of our efforts in which we try to 
coordinate the activities of textile companies, notions com- 
panies, accessory companies, et cetera, et cetera, into one 
package. 

It is a fairly altruistic form of approach which I think 
has paid Simplicity to the extent of good will which it has 
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gotten over a period of twenty years that it has been in 
existence. 
Q. The fact remains, Mr. Shapiro, that this Mod- 
1180 ern Miss, Respondent’s Exhibit 11, is sent to the 
home economics teachers throughout the country? 
A. Yes, sir. 

Q. And it contains advertising and illustrations of Sim- 
plicity Patterns; right? A. Yes. 

Q. Therefore, there is advertising by Simplicity Pattern 
Copany. Is that right? A. Yes. 

Q. Do most manufacturers charge their advertising costs 
as loss—as you have referred to this $104,000 loss—or do 
they refer to it as advertising expenses? Now, which is 
right, Mr. Shapiro? A. I originally said cost, and then I 
said cost meaning, of course, loss on an auditing basis. 
We do not consider it a loss as though we were running 
magazine properties without any idea of what the costs 
were, because our attitude toward them is not that of a 
commercial property which is presumed to stand on its 
own feet. 

Yes, that is a sales promotion, education is sales promo- 
tion. And I accept your term of cost to us in terms of 
our advertising budget, rather than loss as a magazine 
operation. I accept your statement, sir. 

Q. It is advertising by Simplicity Pattern Companyt 

A. It is advertising, sales promotion and education, 
1181 all of which constitute those under a general title, 
I believe, of marketing. 

Q. All right, sir. 

What I am trying to get at is what do you give. Mr. 
Simon, as I understand it, at least he gave me the impres- 
sion, that there is something you give the small mer- 
chants, something that they get that you give them in addi- 
tion to the patterns. ; 

Now, we have gone into this Modern Miss; what else 
have you got? A. Well, the biggest thing -——— 

Mr. Simon: I hope you will let him finish the answer to 
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that question now, Mr. Smith, because that is a good 
question. 

Mr. Smith: May I ask without your comment? I would 
like—— 

Hearing Examiner Pack: Let’s go right ahead with the 
examination. I believe Mr. Smith has asked a question. 
Now we will take Mr. Shapiro’s answer. 

The Witness: May I ask that it now be repeated? 
1182 Hearing Examiner Pack: Yes, sir. Will you read 
the question back, Miss Reporter? 


(The question was read by the reporter.) 


The Witness: The biggest, single thing that we have to 
give the smaller merchant is our attitude—— 


By Mr. Smith: 


Q. Your attitude? A. I said the single, biggest—— 

Q. Did I understand you to say attitude, sir? A. Yes. 

Q. Well, I am speaking of material things, material 
things in the way—— A. I would like—— 

Q. —of something along the line of —— A. I would like 
to develop this, sir. 

Q. I do not think that is responsive. I am not asking 
the witness— 

Mr. Simon: He asked him what they gave them, and 
he is now about to tell what he gave them. I was afraid 
he would not give him a chance to answer the question. 

Mr. Smith: I won’t if he wants to go into attitude. I 
am thinking of something material, something he buys and’ 
pays for similar to this magazine or any other article of 
value that you give them. 

Hearing Examiner Pack: I take it, then, your 
1183 question now, Mr. Smith, is what is supplied by the 
Simplicity Company to the small dealer in the way 

of something tangible or material? 

Mr. Smith: That is right. 

Hearing Examiner Pack: That is to say, in the way of 
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promotional or advertising material. Is that what you 
had in mind? 

Mr. Smith: Something they give them of a material 
value. A pattern is a material thing. It is a commodity. 

Mr. Simon: We deny that. 

Mr. Smith: Well, let him deny it. 

Hearing Examiner Pack: Very well. At any rate, you 
are now asking Mr. Shapiro whether in addition to the pat- 
tern itself, there is anything further of a tangible or mate- 
rial nature supplied to the small dealer? 

Mr. Smith: Yes, sir. 

Hearing Examiner Pack: You may answer, Mr. Shapiro. 

The Witness: It seems to me, Mr. Smith, that if we sell 
and service, regardless of profit or loss, and take every 
merchant on our books that has any reason for selling pat- 
terns or wanting Simplicity patterns, and have never dis- 
carded a customer or canceled on them whether he is 
sold—— 

Mr. Smith: I object, your Honor, because the 
1184 the answer is not responsive. 

Hearing Examiner Pack: Gentlemen, I think we 
just cannot get anywhere unless, when a question is asked, 
and if the answer seems to be reasonably related to the 
question, we go ahead and take the answer. I think that 
is the situation here. It seems to me Mr. Shapiro is under- 
taking to answer the question as best he can, and I think 
we should receive his answer. Then, Mr. Smith, if you 
think it is not a sufficient answer, you can ask further ques- 
tions to bring out whatever point you have in mind. 

Mr. Smith: Well, your Honor, please, I certainly do not 
want to take issue with your Honor but I asked him if 
there is anything tangible. Your Honor certainly clarified 
the question. The answer is a simple answer, it either 
exists or it does not. If so, what is it. 

Hearing Examiner Pack: Then, Mr. Shapiro, I will ask 
that you continue with your answer. However, bear in 
mind Mr. Smith’s precise query, that is, with respect to 
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anything of a material or tangible nature supplied to the 
small dealer. You may go ahead. 

The Witness: It is very difficult for me, your Honor, 
because there are the products factors, there are the service 
factors, there is a reasoning. How to disassociate the pat- 
tern from the service or the ancillary material or why he 

carries patterns, is extremely difficult for me as a 
1185 layman. I cannot quite define where I can stop 

and start. I answer only the best way I can. Cer- 
tainly, sir, I do not want to answer beyond the bounds of 
what is proper. 

Mr. Smith: Maybe I can explain it to Mr. Shapiro. 


By Mr. Smith: 


Q. Mr. Shapiro, if you bought an automobile and bought 
certain accessories to it, you would know what they were? 
A. Iam sorry, I do not understand. 

Q. I said, if you bought an automobile and bought cer- 
tain accessories, you would know what you were buying, 
wouldn’t you? <A. Yes, sir. 

Q. You would know what you were paying for, wouldn’t 
you? <A. Yes, sir. 

Q. And now these small merchants are buying patterns 
from Simplicity, are they not? A. They are. 

Q. Is there anything else along with the pattern that 
you charge them for? You charge them a certain price for 
the pattern, do you not? A. Yes, sir. 

Q. I think it is 60% of retail, isn’t it, or 40%, which- 
ever it is? A. However you use the term, it is 60 and 40. 

Q. He pays you for that? A. Yes, sir. 
1186 Now, my question is, is there anything else other 
than the pattern tangible—Mr. Simon says it isn’t tangible, 
I say it is—anyhow, it is paper or you can see it—— 
A. Yes. 

Q. —that you give him along with the pattern that is 
free? Does that make it clear? A. Yes. And I could 
re-itemize the posters and the mailers and brochures and 
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dealer helps. But it seems to me that it is very important 
because the crux of it is why he wants patterns and why 
he would sell the merchant who he suspects is going to be 
unprofitable for us. That is the crux of this matter. 

Mr. Smith: That is not answering my question. 

Hearing Examiner Pack: Does your question contem- 
plate inclusion of services, Mr. Smith, along with anything 
tangible in the nature of a commodity? 

Mr. Smith: No, sir. 

Hearing Examiner Pack: You did not intend to include 
the services? 

Mr. Smith: No, sir. I do not know of any services which 
they give them. 

Hearing Examiner Pack: I mentioned the word ‘‘serv- 
ices’’ because I think it was referred to either by you or 
Mr. Shapiro a few minutes ago, and I just wanted to be 
sure whether you included that in your question. 

In other words, you are asking Mr. Shapiro what 
1187 the small dealer gets from Simplicity in addition to 
the pattern itself? 

Mr. Smith: I only went into that, your Honor, because 
Mr. Simon gave the impression that they were giving them 
this magazine, ‘‘Modern Miss’’, giving them this and giv- 
ing them that in addition to the pattern. And I am trying 
to find out what it is. 

Mr. Simon: He will just tell you if you will let him, 
Mr. Smith. 

Mr. Smith: I am not going to ask him to go into what 
his idea is of servicing. I do not know what it is. This 
is an adverse witness, and I do not know what his answer 
is. However, I am trying to make this re-direct examina- 
tion if possible and not go far afield in something else. 

Hearing Examiner Pack: As I understand it, what you 
have in mind is promotional and advertising material pri- 
marily. Is that the principal point? 

Mr. Smith: Yes, sir. 
1188 § Hearing Examiner Pack: Then, Mr. Shapiro, can 
you answer that for us, please? What does the small 
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dealer get in addition to the pattern insofar as promotional 
and advertising material is concerned? 

The Witness: The small dealer gets the same material 
that a department store does, which the syndicate variety 
does not get. They are posters, the various brochures 
- during the course of the year, which are aids to depart- 
_ mental operation, the creation of the magazine and the 

programs behind them which are available to department 
stores and small stores alike. 

I think that this is somewhat repetition of what I said. 


By Mr. Smith: 


Q. Do you have any of those things? 

Mr. Simon: Any what, Mr. Smith? 

The Witness: Yes, I have some of them. 

Mr. Smith: Brochures and posters. 

Mr. Simon: I have two brochures here. Would you like 
to have them identified for the record? 

Mr. Smith: I would like to see them, that is all. 

Mr. Simon: Would you like to have them marked for the 
record? 

Mr. Smith: I just want to look at them. 

Mr. Simon: I would like to have them marked just 
1189 so the record will show what we are talking about. 

Mr. Smith: If you refuse to let me look at them, 
you can just take them. ; 

Mr. Simon: Excuse me. What were you going to say, 
Judge? 

Hearing Examiner Pack: I was going to say, for the 
present, if there is no objection, just let Mr. Smith see 
them, and then he or you can determine whether you wish 
to have them marked for identification. 

Mr. Simon: Very well. 

Mr. Smith: Since I have seen them, I am willing to mark 
them for identification. 

Hearing Examiner Pack: You wish to have them marked, 
Mr. Smith. 
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The next exhibit number, Miss Reporter, will be 55. So, 
let one of these be marked Commission’s Exhibit 55 for 
identification and the other one Commission’s Exhibit 56 
for identification. 

I take it the order does not matter, does it, Mr. Smith? 

Mr. Smith: No. 


(The documents referred to were marked Commission’s 
Exhibits 55 and 56 for identification.) 


By Mr. Smith: 


Q. Mr. Shapiro, I hand you Commission’s Ex- 

1190 hibits marked for identification 55 and 56. Aren’t 
those advertisements of Simplicity Patterns? A. 

55, the brochure, is labelled, ‘‘Border Prints,’’ which is a 
type of fabric. And I would presume, and it is, a story on 
border prints and how to trim windows with border prints. 
Border prints aren’t any more interesting to Simplicity 
Pattern Company than any other fabric or any fabric at all. 

That is sent to them to show what is new in the market 
and how to treat it. 

Q. What about these numbers in here, do they mean any- 
thing—‘‘These Simplicity fashions for everyone have spe- 
cial border-designed styles’’? Are those numbers appear- 
ing there pattern numbers of Simplicity? A. It is cer- 
tainly logical for us to tie in our own merchandise. 

Q. I am not asking you what is logical, Mr. Shapiro. 
I am asking you whether those numbers there on those 
prints are Simplicity Pattern numbers. A. Yes. 

Mr. Smith: That is on Commission’s Exhibit 55 marked 
for identification. 


By Mr. Smith: 
Q. Now, on Commission’s Exhibit 56 marked for identi- 
fication, doesn’t this contain Simplicity Pattern num- 
1191 bers and styles, also? A. I would prefer to answer 
that after you have described what the booklet it- 
self is. 
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Q. You describe it. A. This booklet involves sheers— 
which is another type of fabric—and there are several 
_ pages regarding sheers, the properties of the fabric; the 
sources of supply, where you can get sheers; how to sew 
_ sheer fabrics so that he can communicate to his customers. 
And we continue that kind of information to synthetic 
miracle fibers and other things that nobody knows much 
about. We don’t need that to sell our patterns. If we 
- use our patterns to describe sheers in use, or border prints 
- in use, nevertheless, it is not to infer that we produce 
this to show a few numbers of our patterns. 

Q. And it is an advertisement of your patterns, is it not? 
A. By the furthest stretch of the use of the term, sir. 

Q. Well, does it contain styles of Simplicity Patterns 
with the numbers on them? A. It does. 

Mr. Smith: Any objections to these? 

Mr. Simon: No, sir. 

The Witness: The purpose of those numbers is so that 
he can make up models on his floor. This comes out 
months before the patterns and stock. We are not selling 

those pattern numbers to the merchant. We give 
1192 him those numbers so that he can make show win- 

dows of model garments. This has nothing to do 
with the consumer. 

Mr. Simon: I take it they are often in evidence, Mr. 
Smith? 

Hearing Examiner Pack: Mr. Smith, as I understand 
it, has offered the two exhibits in evidence, and Mr. Simon 
has stated, as I understand, that there is no objection. 

Therefore let them be received in evidence, Miss Re- 
porter, as Commission’s Exhibits 55 and 56. 


(The documents referred to, heretofore marked for iden- 
tification Commission’s Exhibits 55 and 56 were received 
in evidence.) 


By Mr. Smith: 


Q. Is there any material, publications or otherwise, that 
you furnish the small merchant that does not come under 
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the category of Simplicity advertising? A. I think that 
anything a company issues would have to come under the 
broad category of advertising, sir. 

Q. Of Simplicity advertising? A. Yes, we put our name 
on everything we issue. 

Q. Mr. Shapiro, Mr. Simon asked you something about 
the cost to the company of giving a standing debit to every- 
body, did he not? <A. Yes. 

Q. I have forgotten what figure you gave. Do you 
1193 recall it? A. Which figure, Mr. Smith, how much 
it—the cost to expand the debit to all customers? 

Q. Did he ask you that question? I think he did. Did 
you answer it? A. The figure was in excess of $10 mil- 
lion, the figure that I submitted to Mr. Simon. : 

Q. Did you have any accountants or auditors audit your 
books and records or the books and records of any of those 
dealers to ascertain that figure? A. Not accountants, but 
that is a figure that exists in our office records. Because, 
we know exactly how many stocks are outstanding; we 
know the composition of the stock, we know on our books 
what the standing debit account is and a subtraction of one 
from the other makes the figure that I have submitted. 

Q. Why do you put it as cost? Do you figure you lose 
it? A. What do you mean ‘‘cost’’? I do not understand 
the question. 

Q. Iam trying to get what you mean by putting it at cost. 
It would cost you $10 million to put out standing debits 
and all your accounts—— A. Well, I do not know what 
other expression to use. That is the amount of money 
involved as the label for what these patterns, the number 

of patterns involved, would stand for. 
1194 Q. That would mean to put all of the small dealers 
or everybody on the same plane as it would Wool- 
worth, is that right? A. Yes. It would involve an adjust- 
ment in inventory—an inventory shift of over $10 million. 

Q. All right. Well now, how much standing debit does 
Simplicity have outstanding in chain stores, including 
Woolworth and all of them—all stores? A. All stores. I 
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believe that the figure would be approximately $4 million, 
perhaps a bit higher. But it would be in that neighbor- 
hood. 

Q. By standing debit, do you mean that that is the stock 
where Simplicity retains the title to it? A. Yes, sir. 

Q. And you have somewhere between $4 million and $5 
- million out now, is that right? A. Iam pretty sure it would 

fall between those two figures submitted. 
QQ. What percentage of that, would you know, is with the 
big chain stores like Woolworth and so forth? A. Half. 

Half, but that is a calculated guess on my part. 

Q. Half? A. I would say half. 

Q. Who has the rest of it? A. Merchants. 
1195 QQ. What kind of merchants? A. Small mer- 
chants, medium size merchants, department 
stores—— 

Q. Some small merchants have some standing debit? A. 
- Yes. I think that exhibit 46, perhaps, may indicate how 
many there are in the Washington area. But some small 
' merchants have standing debits. They are in the minor- 
ity, but there are some that have. 

Q. But, on the small merchants, you charge them interest 
of five per cent on standing debits, don’t you? A. Yes. 

Q. And on the big ones you don’t? A. No, on the big 
ones we do not. 

Q. Why is that? A. Well, the standing debit in the 
pattern industry came in long before Simplicity started 
doing business. This existed in the industry, and we 
proceeded to open up our accounts on the same basis. 

Now, actually, when we go or get an inquiry from sonie 
small dealer, our sales representatives visits, and he must 
at that time come to a conclusion as to whether the small 
merchant can sell enough patterns, if he can be profit- 
able to us, why he desires patterns beyond his simple ex- 
pression that he would like to have them. He has to gauge 
the seriousness of his intention toward the fabric business, 

he had to gauge the possible good health, credit-wise, 
1196 of this customer, or potential customer, at that point, 
and finally the degree of the seeming desirability of 
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the account will, in large part, determine whether he gets 
a standing debit—whether he gets or pays for the stock 
in total or in part. 

Q. Well, some of those accounts on Exhibit 46-A are 
pretty small that have standing debits, aren’t they? A. 
Some of the accounts on Exhibit 46 are pretty small. 

Q. That have standing debits. A. I do not remember 
which ones have standing debits and which ones do not have. 

Q. Let’s take a look at it and see if we do not find some of 
them are ordinarily pretty small. A. But the small mer- 
chants who have outstanding debits in the country are in 
the minority. I merely suggest to you they do exist. 

Q. Take a look at this and see if you do not find that some 
of them on there are pretty small and have standing debits. 
A. You must bear in mind, Mr. Smith, how we are using 
the term ‘‘small’’—whether they end up with the label 
‘‘small’’ because they do a small business, or whether that 
applies to all independent merchants as to be contrasted 
with the syndicate variety stores. 

Of course, we get into a matter of language. 

Q. Look at the Bruce Stores. 

Hearing Examiner Pack: Let the record show that 
1197 Mr. Smith and Mr. Shapiro are now talking about 
Commission’s Exhibit 46-A through -H. 

Mr. Simon: Is that Dotson, Mr. Smith? 

The Witness: I am looking for the column ‘‘Standing 
Debit.”’ 

Mr. Simon: Mr. Smith, is that Bruce Store Dotson? 

Mr. Smith: Yes. 

Hearing Examiner Pack: Off the record. 


(Discussion off the record.) 
Hearing Examiner Pack: On the record. 
By Mr. Smith: 


Q. Read this into the record. A. Would you ask the 
question again, please? 
Q. You have before you Commission’s Exhibit 46-A. 
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Having looked at the Bruce Stores, Incorporated, and under 
the column there headed ‘‘Standing Value,’’—and you have 
just been told by your counsel that that is the column for 
standing debit. Is that correct, Mr. Simon? A. Yes, sir. 
Mr. Simon: I am sorry. 
The Witness: Yes, sir. 


By Mr. Smith: 


Q. That is $250, right? A. Yes, sir. 
1198 Q. On which he pays five percent interest? A. 
Yes, sir. 
Q. Can you tell from that exhibit how many patterns 


Bruce Stores sold? A. Yes, sir. 


Q. How many? A. He sold $178 worth of patterns. 

Q. That is during that year? A. During some period, 
It is very small; I will just presume it is for a year. 

Mr. Simon: 1954. 

The Witness: It is for the year. 

Mr. Smith: This Exhibit 46 is for the year 1954, as I 


- understand it. 


Mr. Simon: That is what the record shows. 

The Witness: Yes, but if the store came in in the middle 
of the year, it would probably be his total figure for a given 
period. 

By Mr. Smith: 


Q. I think it shows when he came in: 2/15/54. A. Al- 
most a year. 

Q. Well then, what would that be? In ten and a half 
months of 1954, Bruce Stores sold $178.57 worth of pat- 
terns, is that right, according to that exhibit? A. Yes, 

sir. 
1199 Q. He isa small dealer, isn’t he? A. Yes, sir. 

Q. Do you find any other small ones on there simi- 
lar to Bruce Stores? A. Do you wish me to look, Mr. 
Smith? 

Q. If you please. A. Here is Ayres 5 and 10 Cent Store 
which indicates a $75 standing debt. 
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Q. $7? A. There is H. A. Cohn, $703. 

Q. All right, sir, go ahead. State the debit and the 
amount of the sale, if you will. A. All right. Shall I 
repeat? 

Q. Go right ahead. A. Ayres 5 and 10 Cent Store has 
indicated a standing debit of $75. This store did $703 in 
Simplicity Pattern business in 1954. 

Q. You don’t need to go through all of them. Just pick 
out any you want to. A. You pick them, Mr. Smith. I 
do not know what the question is that you wish me to 
answer, outside of identifying them. 

Hearing Examiner Pack: Off the record. 


(Discussion off the record.) 
Hearing Examiner Pack: Back on the record. 
By Mr. Smith: 


1200 QQ. Here is one over here on 46-H, Greenbelt Con- 

sumer Services (Wheaton Co-op.). That has a 
standing debit of $250 on which they pay five per cent. 
The contract was entered into on November 1, 1954, and in 
two months they sold $33.36 worth of patterns. 

Is that right? A. Yes. 

Q. I won’t go into any more. So there does not seem to 

be much of a set rule as to who gets a standing debit, 
1201 does there, Mr. Shapiro? <A. Well, there can’t be, 

because when Mr. Dotson sends us a letter of inquiry 
and our sales representative enters the store, he has to make 
his estimate as to what kind of a customer and what kind 
of a risk and what kind of volume is going to emanate out 
of that store by the appearance of the store and by what- 
ever conclusions he arrives at from speaking with Mr. 
Dotson. 

This particular store, by the volume indicated to me and 
the discard ratio that I saw—why, Simplicity is crazy to 
service that store, if we use economic sounding, let alone 
a standing debit, whether he had a full one or whether he 
owned the entire stock, because that discard ratio was 60% 
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- or 70% of all total patterns shipped. The stock has ceased 
- to have significance as to whether Mr. Dotson is a suitable 
outlet or not for Simplicity. But, Simplicity still will not 
terminate Mr. Dotson the part of your service for 54 years 
if Mr. Dotson pays his bills and conforms to standard 
practices. 

Q. Well, now, you charge in both of those instances 5% 
- interest on the standing debit of $250 each. Now, I gather 
_ from what you said that your man goes in there and looks 
over the prospective customer, and if he appears to be a 
good credit risk, you may give him a standing debit? A. 
Yes. 

Q. Well, now, the mere fact that he pays a 5% interest 

is not going to save the investment, is it, if he is not 
1202 otherwise a good risk? A. I do not understand. 
Save the investment? 

Q. Well, you have calculated that this man is a good risk, 
or you would not give him the standing debit. Isn’t that 
right? A. We would have preferred that he buy the stock, 
perhaps, rather than the standing debit. But as long as 
he is using our money to enter business and to possibly 


create a permanent loss and turnover of the stock because: 


his sales are poor, why we do the best we can in estimating 
it. As a matter of fact, here is this merchant with this 
tiny, tiny volume of, perhaps, $10 or $12 a month—Then I 
just reminded myself that Mr. Dotson testified here that he, 
in addition to this, put in Butterick Patterns. Well, good 
for him. But that is certainly not good for us, not because 
he puts in a line of a competitor of Simplicity but because 
obviously the store cannot afford the one pattern line and 
get a sale and turnover, and here he has two. I presume 
if he had a full standing debit from all of the pattern 
companies, he would have five. 

There are, perhaps, approaches to these things. I can 
only say to you, (1) that it has always been prevalent in our 
industry, as a means of marketing patterns, and (2) I would 
not know how to approach it any other way. We protect 





ae | a i ee 





287 


the general situation by our total attitude toward 
1203 whether this merchant is profitable or not. Our 
method of handling is: we ignore it. 

Q. Well, the point I am trying to get at is that you said 
the situation here in a metropolitan Washington area was, 
I believe, typical through the nation. A. Yes, sir, I be- 
lieve it is, sir. 

Q. And if that is true, you are giving standing debits at 
interest of 5% A. Yes, sir. 

Q. To many, many small merchants throughout the coun- 
try? <A. Yes, sir. 

Q. And many, many merchants throughout the country, 
independent, that is, you do not give standing debits to? <A. 
Yes, sir. 

Q. And they pay for your initial inventories within a 
certain 30 days or whatever itis? A. Yes, sir. 

Q. Now you apparently have no rules by which to deter- 
mine who gets the standing debit and who doesn’t. What 
I am trying to get at is how you doit. <A. Our policy? 

Q. Why you give it to some and not to all. A. Our policy 
is a rule of thumb approach. We do have a policy to the 
extent that we come in and try to analyze. I am sure 

that we analyze situations incorrectly, Mr. Smith. 
1204 We must, because there is a certain amount of guess 

work on our part. And, when a store is as poor for 
us as the figures of Mr. Dotson indicate, it is obviously a 
mistake on our part. 

Q. It isn’t just Mr. Dotson. A. But, I do not know how 
we can protect ourselves against it. 

Q. There is another one here that I pointed out on Com- 
mission’s Exhibit 46-H which appears to be just like Mr. 
Dotson. That is, a Green Belt consumer services on 46-H. 
They sold $33.36 worth of patterns in two months and a 
$250 standing debit at5%. A. Mr. Smith, while I don’t—— 

Q. I just don’t want to single out Mr. Dotson. There 
are many others like him, according to your testimony, 
throughout the country. There must be thousands of them. 
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‘A. Of course, we have more than 6,000 customers who do 
under $400 a year with us and they are a big loss tous. I 
have so stated. And they are undoubtedly on varying 
terms of initial stock cost. 
Incidentally, Mr. Smith, the taking of a store that opened 
‘in November for two months—in the Christmas months, 
November and December, when your volume is low—I am 
sure you realize, isn’t an example for anything. Not that 
I objected to it as an example, I mean. 
Q. Now, tell me something about how Simplicity 
1205 started off. How long has the company been in busi- 
ness? A. We started the company in the fall of 1927. 
I believe the first shipment of goods that we made was in 
_ February of 1928. 
_ Q. How did you sell your patterns at that time, direct or 
through wholesalers? A. Both. 
Q. Who were your customers then? I mean as to class 
and type? A. We have both department stores and small 
merchants. 
Q. When did you first go into the chain store business? 


~ A. I believe that it would be 1930 or 1931. 


. Q. Then, up until 1930, all of your customers lost money 
on the sale of patterns, is that right? A. No. The pattern 
business was radically different in 1927-28 than now. 

. Are you talking about our customers or did you say Sim- 
plicity? 

Q. Customers. A. Iam sorry, I misunderstood the ques- 
tion. 

I believe that the department stores lost money on pat- 
terns then, and the small stores did not have patterns by 
far and large. They did not carry them to the degree they 
now do. Then it was an exception for a small merchant to 

have patterns; now it is the commonplace. 
1206 Q. Now you stated, you testified that a store that 
sells $400 or less, that Simplicity doesn’t make any 
money off of them. Is that right? A. Yes, sir. 

Q. Have you ever had any audits or accounting studies 

made of that? A. Well, we have perpetual studies and 
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application of cost going on all the time. Internal cost—— 

Q. Do you have any profit and loss statements or ac- 
counting studies with you? <A. No, sir. 

Q. Well, then, you do not know, do you? A. Yes, Mr. 
Smith. 

Q. You know but you do not have any records with you? 
A. I think that our annual statement indicates very clearly 
how much we ship, how much comes back. If you want to 
increase the discount ratio by 10%, 5%, 50%, you would 
come to an exact mathematical conclusion from our pub- 
lished report. Itis there. 

Q. Well, you do not have any figures here with you to 
put in evidence, any cost figures to show that you don’t 
make a profit on $400 annual sales, do you. A. Well, we 
know what a pattern costs us; we know what servicing 
costs us in addition to the facts I have here, and it is a 

very easy thing to compute for the purpose of dis- 
1207 cussion and argument. Do I have it carried to an 
exactitude—No, I do not have it here. 

Q. You do not have it. How many stores do you esti- 
mate there are throughout the United States selling $400 
or less of Simplicity patterns? A. I figure that we have 
between 6,000 and 6,500 merchants in that category, sir. 

Q. Why do you sell them if they are unprofitable? A. 
We sell those merchants because we started with them in 
1927 and 1928. In those times—and that we foresaw as an 
opportunity of getting into the business—the small mer- 
chant by far and large did not sell patterns. The average 
pattern in those days sold for, well, in excess 50¢. And, 
remembering the price structures of that day, that was 
high. The inventory of paper patterns ran to a couple of 
thousand dollars by the McCall Company, the Pictorial 
Review Company, Butterick, and other companies of their 
day. They did not seek the small business, the small mer- 
chant. He could not afford to carry patterns. They did 
business with the larger merchants and occasionally a 
small merchant. 


am - 
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We, on the other hand, saw patterns in the purest sense 
as a textile accessory. And, therefore, we went to the 
large drygoods jobbers like Carson, Pirie, Scott in Chi- 
cago and Rice-Stex in St. Louis and others, and said: 

‘Look, you are selling goods to thousands of small 

1208 dealers. These fabrics, particularly cotton goods’’ 

—this was the age of greatest synthetic fabrics— 

‘fare selling for 10¢, 12¢, 15¢ a yard. It cost as much for 

a pattern as it does for a length of dress goods. You are 

never going to develop beyond certain levels unless you 
do something.’’ 

They agreed. We had no difficulty in getting the whole- 
salers to carry Simplicity patterns as an adjunct to their 
piece goods departments, and we opened up with this small 
merchant. In those days our patterns retailed at a uni- 
form price of 15¢. So, she spent 50¢, 60¢, 70¢ for material, 
and she got a pattern for 15¢. 

At the same time, I personally would travel was travel- 
ing the country, calling on department stores and point- 
ing out to them the reasons why they should put in Sim- 
plicity and we sold a good many stores. But, we did not 
have the large distribution across the board with the 
larger stores we do today. 

In 1930, with the onset of the Depression, our pricing 
policy, our attitude and the relationship of the price of 
patterns to total textiles proved that we were right, and/or 
lucky because we certainly fit into the picture. 

At that time I succeeded in getting S. H. Kress, the first 
of the variety chain stores, to put in Simplicity patterns, 
and we opened up this new avenue of distribution which 
heretofore other pattern manufacturers had simply ig- 

nored. And we were successful there, too. And, 
1209 now, all this time the establishment of our brand 
name in all the stores in hamlets throughout the 
country served to increase its popularity and in due time, 
with the popularity created for it by both the small mer- 
chants, by the syndicate store sales, and by the depart- 
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ment stores who were then carrying it, Simplicity grew to 
where our acceptance in the large store became a fact. 

And now, we have always thought of ourselves as the 
common denominator in the pattern business, and that is, 
that we sell our patterns at the lowest possible price for 
the best possible value and that it is to our interest to 
have a Simplicity available in every place that is reason- 
able for it to be so. If we can get it as popular as Wrigley 
Chewing Gum or Coco-Cola, so much the better. 

And, as we started other programs—advertising, as you 
call them— promotional and educational programs, we 
realized that our obligation and our relationship to all of 
these small dealers throughout the country was something 
that was desirable to maintain. Therefore, we have always 
adopted a total auditing cost accounting attitude toward 
the conducting of our business and have never placed an 
individual stress on the volume, the individual merchant 
has delivered for us. We think that we have built a healthy 
business by that means. I think our statement indicates it. 

But, also, it has not been completely altruistic on 

1210 our part. Nevertheless, we have contributed a great 

service to smaller merchants that they had not be- 

fore our entry into the field and will not probably have if 
we have to retreat from that position. 

Q. What do you think would be the result if it were 
the attitude of all American business to sell their mer- 
chandise to small merchants at a price where they can- 
not make a profit? A. Mr. Smith—— 

Mr. Simon: I object to that question, Judge. I do not 
think that has anything to do with this case. 

The Witness: I would like, Mr. Simon, to—— 

Mr. Simon: I will withdraw the objection. 

The Witness: The degree that this operation has to be 
defined between its being a product and being a service is 
paramount. Point 2, if we could sell our patterns out- 
right, and the smaller merchant or large merchant could 
buy as many or as few as he wanted, the establishment 
of, perhaps, bulk discounts, etc., would be a simple matter. 
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We have here the greatest single problem—the unknown 
—this discard return, which is not small in relationship to 
the business. I know of no other situation that exists of 
this kind. 

We could conform to what I think your basic attitudes 
are as to how business should be conducted very easily. 
This happens to be a problem of the nature of this busi- 

ness. 
1211 #Have I answered your question, sir? 


By Mr. Smith: 


Q. I suppose you have done the best you could at it. A. 
I will try again, sir, if you want me to amplify the matter. 

Q. I have no mind to set you off. If you want to make a 
further answer, you may go right ahead. A. I asked you 
if I had answered the question. I thought I had answered 
1G 

Hearing Examiner Pack: Off the record. 

(Discussion off the Record.) 
1212 Hearing Examiner Pack: On the record. 
By Mr. Smith: 


Q. Those small stores that you spoke of, they were the 
starting point of the Simplicity business, weren’t they? 
They were at one time, at least, and are now, according to 
your figures, the backbone of Simplicity business? A. 
Well, I just don’t know how you use the word ‘‘back- 
bone’’. From a purely commercial point, it may be that 
the small store has outlived its usefulness if we looked at 
it in a cold-eyed manner, because the figures that I have 
outlined to you are so far beyond, you know, any possible 
lack of proof that we could submit on our part. 

But, I think that the condition of the pattern industry 
today, in an age where mechanical contrivances and speed- 
ups and improvements of all sorts of things have minimized 
effort and work, in doubling its sales figures in the past 
ten years, when so many laymen wonder do women still 








293 


sew, indicate the things that we have done in the field— 
not only Simplicity, but other pattern manufacturers and 
perhaps sewing machine and other manufacturers. So 
that, more sewing is actually done than was done in that 
period past. There is a great trend towards ‘‘do it your- 
self’? as far as propaganda is concerned. This is cer- 
tainly the oldest do-it-yourself industry or business that 
I know of. And while people don’t roll their own 
1213 cigarettes, they sure are making more clothes than 
they ever did before. 

And, everything that we have done has been aimed to- 
wards tilling this soil for its markets, as they exist, but 
really very much more for the future. And we have pre- 
ferred not to think of small merchants, department stores, 
syndicates or any other categories you want to devise in 
that manner. 

Q. Well, anyway, you got your start with the small 
stores? A. Yes, sir. 

Q. And now you wouldn’t want to be kind of like a man 
that gets tired of his wife and casts her off, would you? 
A. I certainly would not, sir, and that is straight and un- 
equivocal. As long as a small merchant conforms to the 
normal business practices of paying his bills and has a 
store open, he is going to get service from Simplicity Pat- 
tern Company unless it is made impossible for me to do so. 

And since I have been president of this company, no 
merchant has ever been canceled by us. Nor, do we lose 
accounts except by store closure or bankruptcy or the 
normal loss of lease or the normal pitfalls that a shop- 
keeper may have. Now I think in a way that perhaps 
that speaks for something, don’t you, Mr. Smith? 

Q. Well, I am not going to comment. 

The Witness: Well, I know I shouldn’t be asking Mr. 
Smith a question. Forgive me if I have been improper, 
Your Honor. 
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1214 By Mr. Smith: 


Q. Mr. Shapiro, you testified, I believe you gave 
the number of persons—as I recall, a small number—who 
handled all the orders and shipments of all the chain out- 
lets, did you not? A. No, sir, I didn’t say: handled the 
orders. I said handled the correspondence and mainte- 
nance of the account. Handling orders is a physical thing. 
I merely suggested that the orders that come in from Dot- 
son and merchants of that kind are very small, and it does 
take as much to make a bundle and wrap the bundle and 
_ go through this business for $1 as it does for a package 
or an order that contains $10 worth of merchandise. I 
was referring principally to office controls. 

Q. But you keep referring to Mr. Dotson. Don’t forget, 
you charge them 5 percent interest on that standing debit, 
according to that exhibit there. A. I would be very happy 
' never to have sold Mr. Dotson as against 10 or 20 percent 
interest on his standing debit. We can’t come within seven 
city blocks of coming close to a man who has a discard 
~ ratio of 70 percent. Mr. Dotson was a mistake—if he is 
to be used as an example. 

Q. I wasn’t using him as an example any more than I 
was the others. I just happened to run across his name 
as being a small merchant who had a standing debit, and 

I was just asking you how come, what kind of a 
1215 formula, if you had one, did you use in the deter- 
mination of his standing debit. And I believe you 
have covered that in your testimony. Right? A. Yes, sir. 

Q. That was the only purpose I had in mind in referring 
to Mr. Dotson—at least at that point. 

Now, the Woolworth concern has about 1,800 outlets, do 
they not? A. Approximately 1,800 outlets. 

Q. Every one of those 1,800 outlets are serviced just 
like individual stores, aren’t they? A. Serviced as indi- 
vidual stores? 

Q. Yes, each individual outlet, if he wants patterns, sends 
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in the order to Simplicity, doesn’t he? A. Yes, he sends 
the order in just as any other stores. 

Q. Just as any other store? A. Yes. 

Q. That is true of any other chain? A. That is true of 
all stores. 

Q. All stores? A. Yes. There is no difference in the 
reordering or the way a monthly shipment comes to us. 
But the mechanical handling, both in bookkeeping and 
correspondence—all normal business procedures — of 
course, is what I was referring to, and they are extremely 
high in our business, which is a penny business. 

Q. Now, I don’t want to keep talking about Mr. 
1216 Dotson, because I don’t want him to be singled out 
for any kind of punishment, because he came here 
under subpoena and not of his own volition, as you know. 
But, as I recall your testimony, you have some 6,000 or 
7,000 customers throughout the land who sell less than 
$400 worth of patterns a year. Is that your testimony? 
A. Yes, sir. 

Q. Then, you would classify them as all mistakes, too, 
wouldn’t you? A. Well, I say that they are mistakes, all 
of them, if you want to take a cold cost-accounting point of 
view towards each individual customer. But, we don’t do 
that, and we are not taking that position to any of the 
6,000, nor to Mr. Dotson. And to disabuse your mind, 
Mr. Smith, about Mr. Dotson, I respect your function and 
the function of the Federal Trade Commission, and I re- 
spect it as a witness. And, it just never crossed my mind 
that he would be open to any punishment by us, nor that 
we would be able to exert any. 

Q. I certainly hope not. I certainly hope not, because 
he is not responsible for having come here. A. No, he 
is not. But his problem is to see how he can make two 
or more pattern lines pay the pattern companies in his 
particular store. 

Q. I am not responsible for that. A. Now, I have 
1217 told you what our action will be. We will ignore 
it. If it had been McCall, their attitude has been— 
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-I have read it in this room—published in their annual 
report. What Butterick’s will be, I don’t know and don’t 
care. 

We will serve Mr. Dotson as long as Mr. Dotson pays 
his bills. 

Q. Well, I just don’t want anything brought against him 
for anything that I had to do with his testimony. It was 
not his fault. 

Hearing Examiner Pack: Off the record. 


(Discussion off the record.) 
Hearing Examiner Pack: Back on the record. 
By Mr. Smith: 


Q. Mr. Shapiro, you testified in answer to the ques- 
tions by Mr. Simon, I believe, regarding the various costs 
' of servicing the stores like Woolworth, Kresge and the 
small independent stores. A. Yes, sir. 

Q. I just wanted to ask you whether or not you have had 
any accountants make any cost studies on that various re- 
lationship? A. No, sir. But, I have been in the office for 
thirty years. These people work all around me, and I 
know what people are allocated to what job and what 
functions they perform. I quoted certain percentages. 
I don’t purport that they be 100 percent accurate, only in 

the reasonable area. There is no question about my 
1218 knowledge of the application of costs of those things 
—in my mind, I suppose I should say. 

Q. I was just asking you whether or not you had the 
cost studies made. A. No, sir. 

Q. And I believe your answer was, no. Is that right? 
A. Yes, sir. 

Mr. Smith: All right. That is all, Mr. Shapiro. 

Hearing Examiner Pack: All right, Mr. Simon. 


Recross Examination 
By Mr. Simon: 


Q. Mr. Smith asked you the question about your knowl- 
edge of the fact that all the department stores lose money 
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on patterns. Did I understand correctly that you said 
your knowledge was based on surveys made by the Na- 
tional Retail Dry Goods Association and your personal 
contact throughout the years with hundreds of department 
stores? 


* * od * * bl * " e * 


1256 Again Casher was asked if Woolworth was in 
competition with his store in the sale of patterns, 
and he said, ‘‘No;’’ page 26. When asked why, he said: 


‘“‘Because I have a trade there. Woolworth’s 
doesn’t sell piece goods, but they sell patterns, I 
thi be] 


Again he was asked whether he was in competition with 
Woolworth in the sale of patterns, and he said, ‘‘No, no.’’ 
That is page 2 of the transcript. 

Mr. Smith: Your Honor, I think that while he is making 
a statement of Mr. Casher’s testimony he ought to make 
a fair statement. That witness was so ignorant, he didn’t 
know what ‘‘competition’’ meant. 


Sd a * cs ” * * 


Ruling on Motion to Dismiss 


1340 Hearing Examiner Pack: Since the last hearing 
I have undertaken carefully to re-examine all of 

the testimony and exhibits and with the help, gentlemen, 

that you have given me today, through the oral argu- 

ment, I am probably in as good a position at this time 
as I would ever be to express my views as to the case, 

1341 and particularly, whether a prima facie case has been 
made in support of the complaint. 

I wish, first, to express my appreciation both to Mr. 
Simon and Mr. Smith for their able presentation of the 
matter in the oral argument today. It has been of mate- 
rial help to me in trying to resolve the issues. 

It seems to me, gentlemen, that a prima facie case has 
been made as to Count Two of the complaint, but not as 
to Count One. I will try to state just as briefly as pos- 
sible my reasons for those conclusions. 
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Underlying both Count One and Count Two is this funda- 
mental matter of the existence of competition. Are the 
ten cent variety stores in competition with the smaller or 
independent or yard goods stores in the sale of patterns? 
It seems to me that they are. 

I appreciate fully that there are a number of distinc- 
tions which can and must be drawn between the sale of 
patterns by the ten cent stores, on the one hand, and by 
the smaller stores, on the other. They approach the prob- 
lem from different viewpoints. They handle the patterns 
differently to a considerable extent. The facilities sup- 
plied by the two groups of stores differ considerably. 

There are, undoubtedly, refinements and distinctions 
which can be drawn, but it seems to me that basically and 
basically and essentially, it is inescapable that when two 

business concerns, possibly located next door to each 
1342 other, are selling the same item of merchandise to 

the same class of customers that, necessarily and 
inevitably, they must be considered in competition in the 
sale of that article. 

In some of the instances here the variety stores are lo- 
cated very close to the smaller stores, but whether we 
have any evidence of that or not, I understand that no 
distinction is drawn by the Simplicity Company in its 
‘sales to the variety stores with respect to the distance 
they are located from the smaller stores which the Sim- 
‘plicity Company may sell. I am not sure that the record 
shows here that any of them are located next door to one 
‘another, although it may show, I am not certain about 
that. 

But if that were the situation there is nothing in the 
record to indicate that the operations of the Simplicity 
Company would be any different than if the two classes 
of stores were located some distance from one another. 

It seems to me, therefore, that there is competition be- 
tween the two groups of stores in the sale of patterns. 

This matter of competition relates, of course, to both 
counts, both Count One and Count Two. 
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Proceeding now more specifically to Count Two of the 
complaint, we next have the question whether or not pat- 
terns constitute a commodity within the meaning of Sec- 
tion 2(e) of the Robbinson-Patman Act. I think they do. 

Here again, there must be made certain differences 
1343 and distinctions. Patterns are somewhat unlike 
commodities, generally, although possibly some 
comparisons might be made with other articles, but it seems 
to me that in the broad general sense a pattern is a com- 
modity within the meaning of the statute. I think insofar 
as the definition and construction of this term are con- 
cerned a rather broad, liberal interpretation should be 
given rather than a narrow technical construction. 

I have not undertaken to run down the definitions of 
“‘commodity’’ in any of the large unabridged dictionaries. 
I have, however, looked in one of the smaller dictionaries 
and I notice the definitions given are rather broad. 

One definition given is the word ‘‘goods’’. In other 
words, commodities are goods. 

Another definition is, as I recall, that a commodity is 
almost any piece of salable property other than livestock, 
that is, other than animals. But even if there were no 
definitions to that effect it seems to me that approaching 
the statute from a broad, common sense realistic viewpoint 
it should be said that patterns do constitute a commodity 
within the meaning of the act. 

Now if those two questions—the question of competition 
and the question of commodity are answered in the affirm- 
ative, as I have indicated my views to be, it seems to me 
to follow inevitably that a prima facie case has been made 

under the second count. 
1344 I understand Section 2(e) of the Robbinson-Pat- 

man Act to be in effect a per se statute. I under- 
stand the statute, that section of the Robbinson-Patman 
Act, to contemplate that, assuming, of course, the pres- 
ence of the element of interstate commerce, a case is 
made under the statute when it is shown that a seller is 
selling to two competing customers goods for re-sale hav- 
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ing connections with the sale of such goods for re-sale he 
is supplying to one services or facilities which he does not 
supply to another. 

In so far as the supplying of the catalogues is concerned, 
the catalogues, as I understand it, are identical. 

With respect to the cabinets, we do have, of course, a 

material difference there. 
In the case of the smaller stores, the cabinets are rather 
expensive, well appearing, nice looking articles of furni- 
ture. They would compare probably to a fairly expensive 
filing cabinet in the office of a lawyer or businessman. 

I believe the record shows that they are painted, at least 
in some instance, to resemble wood. In other words, they 
are made to appear attractive. 

On the other hand, the cabinet or facilities supplied the 
chain stores are of a different type. Instead of being rather 
large, good appearing cabinets which can be displayed for 
the public to see, they are cabinets or boxes, as I believe 

someone has referred to them, placed under the 
1345 counter. I assume that they must have compart- 

ments of some kind to separate the various types 
and kinds and sizes of patterns, but in any event, it seems 
- to me it is inescapable that although there are differences 
between the types of facilities supplied, the company here 
is supplying to one type of customer a facility to be used 
in the sale of its patterns which it does not supply to the 
other type of customer. 

Although the facilities, that is to say, the cabinets differ, 
they are used for the same purpose. In other words, they 
are used in the sale of the patterns to the retail public. 

The complaint refers, I think, to one or two other items. 
But I do not understand that the record shows anything 
else is actually supplied to the chain stores. 

I believe I asked Mr. Simon about stands supplied for 
the catalogues. The complaint refers to that. But I do 
not recall, and Mr. Simon’s recollection was the same as 
mine, that there is any evidence in the record that any of 
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the chain stores use these stands for the catalogues. The 
practice seems to be simply to clear away on a counter 
beneath which the patterns are kept or, at any rate, very 
close by, a small space, possibly 14 by 14 inches, or some- 
thing like that, a space simply large enough to place a 
catalogue on the counter. And that is the only thing 
used, outside of the cabinet or the box under the counter 
by the chain stores in the sale of patterns. 

And so I think that a case has been made under 
1346 Count Two of the complaint. 

Proceeding to Count One we have a much more 
complex situation. 

Here again I think what has been said with respect to 
the existence of competition would apply just as in con- 
nection with Count Two of the complaint. I am not over- 
looking the fact that at least some of the witnesses did 
not think they were in competition with the chain stores, 
but it seems to me that if all of the witnesses had so testi- 
fied the conclusion would have been almost inescapable 
that there is competition, that is to say, with the chain 
store and the smaller store selling the same pattern to 
the same class of purchasers. It follows, at least it seems 
to me, almost necessarily that the element of competition 
is present. 

But insofar as Count One is concerned that does not solve 
our problem. We still move to the very important ques- 
tion as to whether there is injury to competition. And by 
‘<injury’’ I do not mean necessarily the showing of actual 
injury but I mean the showing of facts from which injury 
to competition could reasonably be inferred. 

It seems to me that that evidence is lacking here. And 
that is the primary reason why it seems to me Count One 
of the complaint must fall. 

The attitude of the witnesses, that is to say, the smaller 

merchants who have testified in the case, seems to be 
1347 about this: 
That, yes, they would like to get the catalogues 
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free, if they could, and they would like to get the stand- 
ing debit or a larger standing debit than they have, and 
they would like to get the transportation paid on the pat- 
terns which are shipped to them. 

They would like all of those things, as well as the other 
items mentioned in the complaint, but none of the witnesses 


seemed to attach any real significance or importance to 


any of those things. No witness comes in complaining 
about any of those matters. 

It seems to me it would be a rather strange situation 
for the Federal Trade Commission to undertake to give 


relief to a group of merchants who apparently do not need 


any relief. That is to say, they are indifferent about it. 
I believe one of the witnesses, I think it was Mr. Wall, 


, referring to the catalogue, stated that he purchased ordi- 
 narily 32 catalogues a year. He pays $2.00 each for them. 


And he remarked that if he could save that $64.00 it would 
be a help to him. 

And I believe he further remarked that if he could re- 
duce his overhead and effect the other savings he might 
possibly look forward to the time when he would break 
even on his pattern sales or might even begin to make a 

profit on them. 
1348 However, the same witness, I think it was Mr. 
Wall, stated that his loss during the past year on 
patterns, on all four lines, which I believe he stated he 
handled, was approximately $5,000. 

And so it would appear that the matter of catalogues 
would be a very small item in connection with Mr. Wall’s 
pattern business. That would apply apparently to all of 
the other dealers who testified in the case. 

In so far as the transportation charges are concerned, 
patterns are so very light in weight that it seems to me 
that if there is any article or commodity on which trans- 
portation charges would be somewhat immaterial, certainly 
of no great significance, it would be on patterns. I believe 
the evidence is that probably transportation charges aver- 
aged to each customer about $5.00 per month. 
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I believe that one of the witnesses in New York esti- 
mated his transportation payments at probably from $4.00 
to $6.00 and I believe Mr. Shapiro testified that the average 
was about $5.00 per month per store. 

So here again it seems to me we get into the field of de 
minimis. 

It seems to me that we are dealing with some matters, 
while they might affect the small dealers to some extent 
and while the dealers, naturally would like to save every 

penny they could, none of these matters appears to 
1349 be of any real consequence insofar as the ability of 

the small merchant is concerned to continue as usual 
with his pattern business. 

In this connection, I might mention one or two other 
specific items which are referred to in the complaint and 
for convenience and for brevity will refer to the form of 
the order set forth in the complaint, rather than the body 
of the complaint itself, simply because the matters are set 
forth there in a much more brief and concise form. 

Under the order the first point referred to is the matter 
of extending to some customers longer periods of time for 
payment without interest charges on unpaid balances owed, 
while refusing to extend equally favorable terms of pay- 
ment to other customers. 

It seems to me that there we get into this very difficult 
matter of controlling the extension of credit. I do not 
understand that the Commission has ever undertaken to do 
that. It seems to me that so many intangibles enter into 
that matter, that it would be almost impossible for the 
Federal Trade Commission or any Government agency to 
undertake to regulate it. 

The next one, of course, refers to the matter of standing 
debit which is, of course, a much more important item 
than the first one. But here again, none of the smaller 
dealers appear to regard the matter of standing debit as 

of any particular significance. 
1350 Next the complaint, that is to say, the order refers 
to the difference in the form of contracts, that is, 
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the contracts of the smaller customers run for a longer, 
or periods of time, ordinarily, than do the contracts for 
the larger customers. And there are other certain differ- 
ences referred to in the complaint. 

I do not recall, however, that any of the dealers com- 
mented about that or complained about it, nor do I recall 
that the record indicates that any of the smaller dealers 
ever tried to get a contract for a shorter period of time, or 
that they have really attached any particular significance 
to it. 

It seems to me the same reasoning would apply to the 
next provision in the order, that is, sub-paragraph D; but 
the next one is sub-paragraph E requiring some customers 

to purchase previews, while not requiring others to do so. 
I am not sure that the record establishes that actually 
the smaller sellers are required to purchase the previews. 
It seems to have been accepted that the previews are 
needed by the smaller dealers, not so much for the sale of: 
patterns but for the sale of fabrics. 

In any event, I do not recall that the record shows that 
any independent dealer ever undertook to buy patterns 
from Simplicity without purchasing the previews. 

And here again there is no particular complaint on the 

part of anybody about the previews, although I be- 
1351 lieve one of the New York witnesses did say that 

at one time, after he had executed a contract for a 
particular number, he did ask the company to reduce the 
amount, and I believe he stated that the company declined 
to do so. 

The last matter is the matter of prepaying transporta- 
tion on shipments of patterns to customers. I have already 
referred to that and will not comment on it any further. 

In short, it seems to me that in so far as Count One is 
concerned, we are faced with a situation where there are 
certain differences and where, undoubtedly, the smaller 
dealer would like to have the advantage of those things, 
if he could—he is making no particular complaint about 
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it—and he does not apparently regard it as of any serious 
importance in the operation of his business. 

I am rather impressed by the reasons advanced by Mr. 
Shapiro for the differences between the two groups of 
purchasers. 

Also, there may be some substance in the argument as 
to public interest made by Mr. Simon. But my conclusion 
that Count One has not been established, that is to say, 
that a prima facie case has not been made with respect to 
Count One, rests primarily upon the proposition that there 
is a failure here, it seems to me, to show any injury to 
competition, or any facts from which injury to competi- 

tion might reasonably be inferred. 
1352 This was not a price fixing case where the prac- 

tice would be unlawful and violative of the public 
interest per se nor is it a false advertising case where if 
there is a false representation about a material fact, it 
can reasonably be presumed and inferred that the public 
would be mislead and might be induced to purchase the 
product in question, as a result of the false advertising. 

We do not have that here. We have, it seems to me, 
an entirely different situation, a situation in which the 
Government in order to maintain its case, under Count One, 
needs to show not only the existence of competition but 
injury to competition. 


* @ & s bal * * * * L) 


1355 Hearing Examiner Pack: I believe, Mr. Smith, 

while at the beginning I indicated my views about 
it—I believe I did overlook making a definite specific rul- 
ing in so many words on the motion. 

The ruling is that the motion to dismiss is denied with 
respect to Count Two of the complaint. But it is granted, 
that is to say, the complaint is, under the present ruling, 
dismissed as to Count One. 
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* * * * * * * * ® e 4 


1363 So the situation now is that the case in support a 
of the Complaint has been concluded. The Exam- 

iner has granted a motion to dismiss as to Count One of 

the Complaint, and denied the motion as to Count Two. 

The next step, therefore, would appear to be to pro- 
ceed with such evidence as the Respondent may see fit to 
offer with respect to Count Two. The conference today 
was called at the request of Mr. Simon and it would seem 
that the best way to proceed would be to let Mr. Simon 
make such statement as he sees fit and to outline what he 
_ had in mind in connection with the conference. Then of 
- course, we will hear from Mr. Smith. 

Mr. Simon: Judge, you previously asked me by letter 
whether the Respondent would offer any evidence as to 
Count Two and in response to that request, Mr. Smith and 
I had a meeting in your office in which I told you and Mr. 
Smith that in view of your ruling on the motion to dis- 
miss, that you considered Sections 2 (d) and (e) of the 
Robinson Act as creating a per se offense; that I did not 
see any occasion for us to offer any evidence on Count 2 in 
view of that ruling, but that I would like to offer for the 
record evidence showing cost justification of the value of 

the services and facilities allegedly furnished. 
1364 I think I am accurate in saying that Mr. Smith 

said he would object to the introduction of cost justi- 
fication and Your Honor also told us that in view of your 
previous ruling on the motion to dismiss, that 2 (d) and 
(e) were per se offenses, you would feel the rule that cost 
justification was not admissible in a Complaint charging 
a violation of 2 (d) and (e) and my purpose in asking for 
this conference was merely to have the record show that 
if your ruling were not that 2 (d) and (e) were per se 
offenses, to which cost justification was not a lawful de- 
fense, we would offer that evidence but I don’t want to 
go through the useless function of bringing down books and 
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what-have-you, when you have already indicated to us 
that you would hold that evidence inadmissible because 
of the per se nature of Sections 2 (d) and (e). 

If what I have said is correct, then I have nothing more 
to say and the Respondent will not offer any further evi- 
dence on Count Two of the Complaint. 

Hearing Examiner Pack: Mr. Smith? 

Mr. Smith: Your Honor, I personally feel that informal 
discussions—and they were informal—that were had be- 
tween Mr. Simon and you, in which I was present, in your 
office, should not be taken as anything official in the way 
of rulings or commitments or otherwise. As I recall it, 

the meetings we had in your office were entirely in- 
1365 formal discussions; were not official rulings; were 

not incorporated in the record and were only in- 
tended to be informal discussions and I do not think that 
what we talked about in your office has any place in this 
record today and I object to—as much as I can object— 
informal discussions between the three of us going into this 
record. 

Now, I have rested as counsel in support of the Com- 
plaint. I have rested my case, as to Count Two of the 
Complaint. Your Honor has announced that you will in- 
tend to dismiss Count One. As far as I am concerned, I 
have nothing further to offer; no further commitments; no 
commitments to make one way or the other, and I cer- 
tainly had no intention of the informal discussion that took 
place between the three of us in your office to be later on 
inserted in this record as any commitment on my part to 
anything. 

If Mr. Simon has testimony to offer, I am prepared to 
represent the Federal Trade Commission as counsel in 
support of the Complaint at such hearings. ir ne has no 
testimony to offer, I move that the record be closed. I am 
not willing to agree and I have never been willing to agree 
and never will be willing to agree to any academic inter- 
pretations of the statutes involved in this case without 
evidence. 
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I don’t think any court in the land—certainly none 
that I know of,—is constituted or was ever consti- 
1366 tuted to render academic decisions. If Mr. Simon 
has no evidence, he is seeking merely an academic 
decision or interpretation of the statute without evidence. 
I do most strenuously object, again I say, to what took 
place in the informal conferences in your office being in- 
serted in this record. I do not agree to waive any objection 
that the government has to any evidence that Mr. Simon 
might have to offer or might think he has to offer on any 
ground. I certainly do not intend to infer, inferrentially 
admit, or admit in any way, the fact that he has got any 
cost justification and I certainly do not intend to enter into 
any kind or type of agreement which might infer, infer- 
rentially or otherwise, admit, or be taken to admit, that 
he has any kind of cost justification and if he has it, let 
him proceed with his testimony and make his offer of proof. 
Mr. Simon: Judge, it never occurred to me that I was 
asking Mr. Smith to waive anything. I would like the 
record to be clear that I did not intend to so infer. I am 
not asking him to agree to anything. The rules of the 
Commission expressly provide for conferences to simplify 
the issues. If I misunderstood him, I am delighted to know 
that I did. If he concedes that the cost justification is ad- 
missible in evidence and if your Honor will admit it, I would 
like a hearing for producing the witnesses, but if it is his 
postion that it is not admissible in evidence and 
1367 your Honor would sustain his objection, then I say 
that that is the very purpose of the conference, that 
the rule provides for—to simplify the issue. All I am try- 
ing to find out, without the burden and expense to all of 
us, of having hearings and witnesses come in, is whether he 
would object to the admissibility of cost justification and 
whether it would be rejected. If I misunderstood hin, if 
he would have no objection to that evidence and your Honor 
would admit it, I would like a hearing for putting it in. 
Mr. Smith: Your Honor, I don’t feel at this time I am 
called on to state what my objections will be or might be. 
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This is purely an academic matter as I see it. I don’t want 
to be arbitrary about this thing. I certainly don’t want 
to do that but I cannot see where I am called on, prior to 
the offer of any evidence, to make any commitments as to 
what my ground of objection to that evidence might be. I 
have never seen the evidence. I have not the slightest 
idea what it is and to ask me to commit myself now, in the 
absence of such knowledge, as to what my objections might 
be, I think is asking more than what the Respondent is en- 
titled to and I decline to give any such answer or to make 
any such commitment. 

Mr. Simon: Mr. Smith, I merely would like to have you 
state on the record whether you will concede cost justifica- 

tion is admissible under Count Two. 
1368 Mr. Smith: I don’t have to state that. I am not 
called on. I just stated—if you had listened to what 
I said—that in the absence of seeing what evidence you have 
to offer, I am not prepared to state what my objection to it 
might be. 

Mr. Simon: I am taking it you are saying, under cer- 
tain cost justification, evidence, whatever it might be, is 
admissible? 

Mr. Smith: I am not making any commitments. I don’t 
want to be arbitrary or cantankerous about this thing but 
I am not going to make any commitments at this time and 
that is final. 

Mr. Simon: The rule provides for simplifying the issues. 
I take it then the way we can simplify the issue is by finding 
out whether cost justification is admissible under a 2 (d) 
or (e) case. 

Mr. Smith: You are assuming that you have a cost justi- 
fication. I deny that you have a cost justification. 

Mr. Simon: I would like you to distinguish, if you would. 

Mr. Smith: I am not going to distinguish anything. I 
am taking the position that I deny that you have a cost 
justification and I am not going to commit myself, inferren- 
tially or otherwise, that you have one. 
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| Mr. Simon: I just think that you must distinguish 
1369 if you are going to represent the Commission in this 
! case, between the admissibility of evidence and the 
proof that the evidence establishes. We are not now talk- 
ing about the proof that would be established by cost 
justification evidence but we are talking only about the ad- 
“missibility of the evidence and if it is going to be held that 
the evidence is not admissible then a hearing would be a 
waste of time. If the evidence is admissible, then I assume 
you would argue what it proved after the evidence had been 
received and if the only issue is the proof that would be 
established then I would like to offer the evidence and have 
it received and later argue what it proves, but we are now 
talking only about the admissibility of evidence. 

Mr. Smith: Well, I have said about all I can on it. If 
you have such evidence, offer it. If you have not—— 

Mr. Simon: Will you object to the admission? 

Mr. Smith: I will not tell you what I will do in advance. 
I am not required to. If you have no evidence to offer, I 

move that the record be closed. 

Mr. Simon: Your Honor, I submit that the rule contem- 
plated that he be required to state his position on the issues 
and that is all that the rule could have meant when they 
talked about simplifying the issues. 

Hearing Examiner Pack: I am not sure that expres- 

sion by the Hearing Examiner of his views on the 
- 1370 point at this time would be of any particular assist- 

ance to you gentlemen but if it would be of such 
assistance, I have no hesitancy in repeating what I have 
stated to you gentlement heretofore in our inform confer- 
ences in my office, and also what in effect, I stated in pass- 
ing on the motion to dismiss at the conclusion of the oral 
argument on February 13, 1956. 

I could of course, be mistaken in my interpretation of the 
Robinson-Patman Act, particularly Section 2 (e) which 
is the vehicle involved in Count Two of the Complaint in 
this case. All of us, I am sure, appreciate the hazard of 
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trying to be too sure about the proper interpretation or 
construction of the Robinson-Patman Act. 

It is my view however, as I expressed it on the record 
at the conclusion of the oral argument on the motion to 
dismiss, that Section 2 (e) of the Act is in effect, a per se 
statute. My thought is that if the two elements of Inter- 
state Commerce and the existence of competition are pres- 
ent, all that is required for the government to make a case 
under Section 2 (e) is to show that the Respondent fur- 
nished certain facilities or services to one competing cus- 
tomer which he did not furnish to the other. 

There is, of course, left open to the Respondents I under- 
stand, the defense of meeting competition in good faith, 

provided in Section 2 (b) of the Act. I don’t under- 
1371 stand that that point is involved here at all; spe- 

cifically, with respect to the matter of cost justifica- 
tion. It is my understanding that that defense is not avail- 
able to a respondent in a proceeding under Section 2 (e) of 
the Act. I think I have indicated to you gentlemen here- 
tofore, in our conferences, and discussions, that that was 
my view and I think I have also indicated that if, upon the 
offering of testimony relating to cost justification under 
Count Two of the Complaint, objection was made to such 
evidence, the objection would be sustained by the Hearing 
Examiner and the evidence ‘not received. Of course, that 
does not mean that the respondent would not be permitted 
to make whatever proffer might be reasonable, in order to 
make the point clear in the record, and preserve the point 
for further argument if the case should reach the Com- 
mission and later should go to the courts. 

My views, as expressed to you gentlemen, were and are 
expressed upon the assumption that such evidence—that is, 
evidence of a cost justification,—if offered, would be ob- 
jected to. If there should be no objection to such evidence, 
then of course, we might very well have an entirely differ- 
ent situation. There may be times when the Hearing Ex- 
aminer is warranted—in fact it may at times become his 
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duty, even in the absence of objection, to decline to re- 
, ceive into a record, evidence which he feels has no 
1372 place in the record and which would serve greatly 


to lengthen and encumber the record, all to no good + 
_ purpose. - 
I don’t know that that situation would ever be reached 
in the present case; generally speaking, I leave it to coun- ” 
_ sel on both sides to take care of their own specific cases 4 
and it is very seldom that I have had oceasion to act with A 
' respect to an offer of evidence in the absence of objection. 
In fact, I do not recall that I have ever had occasion to do a 
_ that. <a 





My thought at the moment is that if evidence with respect 
to cost justification should be offered in the present case 
and if it were not objected to, the Examiner would inquire 
as to the extent of the evidence and how much it would add 
to the record. If the evidence was not objected to, and if 
_ the evidence could be included in the record, without too 
much expense, and without enlarging the record greatly, 
then the Examiner, as he sees the matter now, would be 
inclined to receive the evidence and then later, determine 
the question of its bearing on the case and whether or not 
the evidence constituted a defense to the charge. 

On the other hand, if it should appear that the evidence 
would be very voluminous, that it might involve days of 
hearings and the reception into the record of masses of 
tabulations and cost data and material of that kind, then 
the Examiner would feel it necessary to raise the point 

himself and possibly to decline to receive the evi- 
1373 dence in the record, although, as I have stated, care 

must always be taken that one offering the evidence 
which is rejected shall have an adequate opportunity to. 
make a sufficient proffer of his evidence to preserve the 
point for use on appeal. 

Mr. Simon: Judge, may I say it is my best judgment 
| that it would take about three days for the direct examina< 
tion of the auditors and there would be a substantial 
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amount of documentary supporting data to be introduced. 
I don’t know how long Mr. Smith would take on cross 
examination but I would estimate three days on direct 
examination. That is the main reason why I don’t want 
any of this to go through the useless gesture of something 
that you have concluded in advance, would not affect the 
outcome of the case. 3 

Hearing Examiner Pack: I might add that while, as I 
already indicated, my views on the subject are definite, 
that is, with respect to the question of whether cost justi- 
fication is available as a defense under any proceeding 
under Section 2 (e) of the Act, I did not mean to say that 
I would not be glad to hear you gentlemen on the matter 
if you should wish to be heard. 

I wish always to be careful not to prevent full discus- 
sion and argument by counsel of any legal question which 
may arise. I will state, however, that as I already indi- 
cated—and in the absence of desire on the part of you 

gentlemen to be heard further on the matter—my 
1374 views are definite and my thought at the present 

time is that cost justification in a case of this kind 
is not available as a defense. It has been my understand- 
ing that that has been the view of the Commission and its 
prior staff for a long time. I do not know that any court 
has ever expressly passed on this point. I know of no 
decision on the specific point, but from a study of the Act 
and its legislative history and a reading of authorities on 
the Act, that is the view which is almost universally taken 
on that subject. 

It seems to me, Mr. Simon, that we have reached the 
point where the decision is yours to make. That is, as to 
whether you wish a hearing set for the purpose of offering 
the evidence or whether you think the conference today is 
adequate to serve your purpose. 

Mr. Simon: Judge, do I understand that if evidence were 
offered and Mr. Smith would not object and it would be 
received in evidence on cost justification, that you would 
still not hold it was a defense to an answer under 2 (e)? 
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Hearing Examiner Pack: Yes, sir. That is correct. I 
don’t understand that the failure to object would affect 
the law in any way and if the evidence should be received, 
and if I should continue to entertain the views which I 
now hold, it seems to me the evidence would simply have 
to be disregarded in the decision of the case. I don’t 
! understand that reception of the evidence into the 
1375 record, even without objection, would make any dif- 

ference insofar as the law is concerned. 
_ Mr. Simon: For the purpose of this record, Judge, may 
the record show that you would hold that it was not a 
defense to an action under 2 (e)? 

Hearing Examiner Pack: Yes, sir. The record may 
show that—that the Examiner’s present view is that cost 
justification is not a defense in a proceeding under Section 
2 (e); unless as a result of argument or further study of 
the matter the Examiner should change his mind, he would 
in deciding the case adhere to that view and disregard any 
evidence of cost justification. 

Does that answer your question, Mr. Simon? 

Mr. Simon: Yes, sir. Judge, in view of that statement, 
unless you do change your mind, I would not want to put 
the Respondent to the substantial expense of bringing the 
auditors in and going to the testimony, and I assume that 
the Commission would not want that burden, either. The 
hearings will be in New York. For that reason, sir, unless 
you change your mind, I would say that we will not offer 
any evidence under Count Two of the Complaint, and the 
record as far as the Respondent is concerned, on Count 
Two, may be closed. 

Hearing Examiner Pack: If course, that means you have 

no further evidence to offer at all in the proceeding 
1376 because you would, I assume, have no evidence to 

offer in connection with Count One, that having been 
dismissed. 

Mr. Simon: I consider that is out of the case as far as 
we are concerned here today. 
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Hearing Examiner Pack: In other words, you rest your 
case at the present time? 

Mr. Simon: As to Count Two, your Honor. I consider 
Count One as being out of the case. 

Mr. Smith: Well, I did not want to say anything else, 
Judge, except that I want to take the position that I am 
not waiving any requirements on his part to make an offer 
of proof if he later on wants to assign error on that ques- 
tion in any court. 

Hearing Examiner Pack: Of course, gentlemen, that 
will be something which—— 

Mr. Smith: I wanted the record to be clear that I am not 
waiving his lack of offer of proof. 

Hearing Examiner Pack: Very well, sir. 

Mr. Smith: In the event he later on wants to assign error, 
either before this Commission or in any court. 

Hearing Examiner Pack: Very well, sir. As Iwas about 
to say those are matters for counsel to decide. 
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1432 Commission Exhibit No. 2-A, 2-B 


AGREEMENT CovERING Simpuiciry ParTerns 


Agreement made this 1st day of October, 1949, between 
Simplicity Pattern Co. Inc. of New York, and its sub- 
sidiary, Dominion Patterns Ltd., of Canada, hereinafter 
jointly designated as Simplicity, and F. W. Woolworth Co. 
of New York, and F. W. Woolworth Co. Ltd., of Canada, 
hereinafter jointly designated as Woolworth. 


1433 10. Cabinets sufficient to properly house the Sim- 

plicity pattern stock in each store are to be supplied 
to Woolworth stores by Simplicity on memorandum. Cab- 
inets so supplied are to be returned by Woolworth in the 
event of a store closing out the stock of Simplicity pat- 
terns, or if a store does not require all of the cabinets on 
hand to house the Simplicity pattern stock. 





1456 Commission Exhibit No. 23-A, 23-B 


Snoverictry Patrern Co. Inc. 
200 Madison Avenue, New York 16, N. Y. 


Mr. A. L. Becker Aug. 26, 1952 
McCrory Stores Corp. 

1107 Broadway 

New York 10, N. Y. 

Dear Mr. Becker: 

s s i s e e Sd ® cc e 


The higher average also contributes to your higher 
gales. It is nice to note that your monthly sales have gained 
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steadily this year and that for the first six months they 
were 22% higher than for the same period last year. Of 
course, a higher average price would not produce added 
volume unless it was backed up by the wide acceptance of 
the Simplicity Printed Pattern features—their good 
styling, dramatic full color presentation and our wide pro- 
motional program. 


1457 Thanking you for your cooperation during this 
adjustment, and trusting that we have handled this 
in a way satisfactory to your organization. 


Yours sincerely, 


Smeuictry Patrern Co. Inc. 
Hersert BENINGTON 
H. H. Benrneron 
Vice President 
HHB:hh 


_ 


1488 Commission Exhibit No. 32-A 
April 20, 1949 


Memoranpum CovERING THE TERMS AND OPERATION OF THE 
Smpuicrry Parrern Service in 
F. W. Wootworts Co. Srores in THE U. S. 
. and 
F. W. Wootworts Co. Lan. Srores iv Canapa 


5. Hach month Simplicity Pattern Co. Inc. supplies, 
without charge, each of the F. W. Woolworth Co. stores 
with sufficient Counter Catalogs to properly service that 
store’s pattern customers. Catalog schedules are arrived 
at by mutual agreement and are renewed regularly. 


6. Sufficient cabinets to properly house the Simplicity 
Pattern stock in each store are supplied to F. W. Wool- 
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worth Co. stores by Simplicity Pattern Co. Inc. on memo- 
-randum. F. W. Woolworth Co. is responsible for the cab- 
inets shipped to each store. Cabinets so supplied must be 
returned in the event of store closing or if the store no 
longer requires all the cabinets to house the Simplicity 
Pattern stock. 





1494 Commission Exhibit No. 34-A, 34-B, 34-C 
| AGREEMENT 


Smp.ricrry Parrern Company-McCrory Stores CoRPoRATION 


This will confirm the arrangement covering the 
Simplicity Pattern Service in the stores of McCrory Stores 
Corporation. 

Simplicity Pattern Company agrees to Guarantee All 
_ Patterns Shipped To McCrory Stores And To Assume Full 

Responsibility For Indemnity In Case A Customer Should 
Spoil Or Ruin Material Through The Use Of A Defective 
Simplicity Pattern. 


1495 Counter Catalogs 
| Each month sufficient catalogs will be supplied to 
each store without charge. 


Promotion Material 

Each store will receive without charge such posters and 
display material as is regularly issued by Simplicity 
Pattern Co. Inc. | 

As paper becomes available the stores will receive with- 
out charge a quantity of Previews in keeping with the 
store’s sales. 
Cabinets 

Simplicity Pattern Co. Inc. will supply each store on 
memorandum sufficient cabinets to properly house its stock 
of Simplicity Patterns. 
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1496 Accepted: 
Smovpricrry Parrern Co. Ino. 
By Hersert Benineron 
Vice President 
Accepted : 


MoCrory Stores Corporation 
By G. C. CoamsBrrs 
Vice President 





1497 Commission Exhibit No. 35-A. 35-B, 35-C 
AGREEMENT 
Snovericirry Parreens 
Suvericrry Parreen Co. Inco..McCrory Srorgs Corporation 


This will confirm the arrangement covering the 
Simplicity Pattern Service in the stores of McCrory Stores 
Corporation. 

Simplicity Pattern Co. Inc. agrees to Guarantee All Pat- 
terns Shipped To McCrory Stores And To Assume Full 
Responsibility For Indemnity In Case A Customer Should 
Spoil Or Ruin Material Through The Use Of A Defective 
Simplicity Pattern. 

S e e e e @ % s * & 


1498 Counter Catalogs 

Hach month Simplicity Pattern Co. Inc will 
supply sufficient catalogs to each designated McCrory 
store without charge for as long as it makes no charge for 
counter catalogs to any other of its national syndicate 
chain customers; and if at any time Simplicity Pattern Co. 
Inc. charges its other national syndicate chain customers 
for catalogs, it will charge the McCrory Stores Corpora- 
tion a price no higher than the lowest price charged to 
any other of its national syndicate chain customers. 
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Promotion Material 

Each designated store will receive without charge such 
posters and display material as is regularly issued by 
Simplicity Pattern Co. Inc. If at any time Simplicity 
Pattern Co. Inc. supplies its other national syndicate chain 
customers with Previews, it will supply the McCrory 
Stores Corporation stores on the same basis. 


Cabinets 

Simplicity Pattern Co. Inc. will supply each designated 
store on memorandum with sufficient cabinets to properly 
house its stock of Simplicity Patterns. 


* * 5 * * * * a * e 


1499 Term 

This agreement is to become effective January 1, 
| 1949, and is to continue for a term of two years from said 
' date, and shall thereafter be automatically renewed from 
year to year, unless not less than six months prior to the 
_ expiration of the first two-year term, or not less than six 
months prior to the expiration of any yearly term there- 
after, either party serves upon the other written notice of 
cancellation by registered mail. 





1500 Commission Exhibit No. 36-A, 36-B, 36-C 


S. S. Kruscn Company 
General Offices 
Detroit, Michigan 
Simplicity Pattern Company, Inc. 
419 Fourth Avenue 
New York, New York 
June 28, 1938 

Gentlemen: 
e & * & & a i . * ct 

You will ship to each store Counter Catalogues and 
Fashion Forecasts in quantities agreed and these two pub- 
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lications are to be furnished without cost to us. No publi- 
cation for which there is a charge is to be shipped without 
a separate order from our Detroit Buying Office. 


& * * & 2 e © * me 
Fixtures 


1501 You will furnish without charge to us suitable 

and acceptable cabinets for patterns, stands for 
Fashion Forecasts, advertising signs, posters, etc. and 
while we shall endeavor to use reasonable precaution in 
the handling or eventual return of such property, we are 
not to be held responsible for same in any way. 


* a e e * a * ® * ® 


S. S. Keescz Company 
By G. R. Wearman, 


Vice. President 
1502 Snovpricrry Parreen Co., Inc. 
By James J. SHapPizo, 
Secretary 
1503 Commission Exhibit No. 37-A, 37-B 


Smoepurerry Parrern Co., Inc. 
200 Manison AvenvE, New Yor« 16, N. Y. 


Please amend our present agreement with you as. follows 
so that it will cover a stock of Simplicity Designer’s 
Patterns to each of the following S. S. Kresge Co. stores. 

Each of the following stores is to receive an opening 
stock of Simplicity Designer’s Patterns consisting of one 
pattern in every size and style. - 


You will also supply us on memorandum the necessary 
cabinets to house these stocks. These cabinets will be 
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supplied in accordance with the requirements outlined in 
' our order of November 10 and letter of November 12. 


1505 S. S. Kresce Co. 
By F. R. Wru1Mms 


_ Accepted, New York, N.Y., 12-30, 1948 
Smepuictry Parrern Co. Inc. 
By Hersert BeENIncToN 


: 3522 Commission Exhibit No. 44-A 
March 9, 1955 Letter 


1. Approximately 12,300 in continental United States. 

2. Approximately 17,200 in continental United States. 

3. Samples are being submitted (including those sup- 
plied pursuant to Paragraph 11b) which are believed to be 
samples of substantially all forms now in effect. 

4, $10,032,911 | 

5. Net number of patterns sold by Simplicity Pattern 
Co. Inc. in 1954—47,016,774. 

We do not know the net number of patterns sold by the 
entire industry in 1954 but we guess that 90,000,000 were 
sold at retail plus at least 10,000,000 sold through other 
sources, primarily newspapers and by mail order. 

6. 24.31% 

7. Net dollar volume of catalogs sold in 1954—$547,358. 
Value of catalogs furnished to purchasers without charge 
during 1954—$182,660. 

8. $669,354 

9. Photostats are being submitted. 
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1526 Commision Exhibit No. 45-A, 45-B, 45-C, 45-D 
March 9, 1955. 
William Simon, Esq., 
Miller, Gorham, Wescott & Adams, 
1001 Connecticut Ave., N. W., 
Washington 6, D. C. 
: In re: Simplicity Pattern Co., Inc., 
Docket No. 6221. 


Dear Sir: 


The following documents and information are requested 
to be furnished by respondent in the above-entitled matter: 


1. Number of customers who purchase respondent’s 


patterns. 
2. Number of retail outlets which sell respondent’s 
patterns. 


3. Samples of all types of printed contracts presently in 
effect. 

4, Net dollar volume of patterns (after discards and 
allowances) sold during the calendar year 1954. 

5. Number of patterns sold by respondent and the num- 
ber of patterns sold by the pattern industry during 1954. 

6. Percentage of dollar volume of respondent’s total 
pattern sales made to chain, or syndicate, ‘“Ten cent’’ 
stores during 1954. 

7. Net dollar volume of catalogs sold; and the value, at 
respondent’s usual sales prices, of catalogs furnished pur- 
chasers without charge during 1954. 

8. Net dollar volume of previews sold during 1954. 

9. Current contracts and accompanying schedules, in- 
cluding amendments (whether by correspondence or other- 
wise) thereto, in effect between respondent and each of 

the following purchasers: 
1527 F. W. Woolworth Co., McCrory Stores Corp., Me- 
Lellan Stores Co., S. S. Kresge Co., Sears, Roebuck 


& Co. 
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10. The following information with respect to each of 
the foregoimg purchasers for the calendar year 1954 
(unless otherwise indicated) : 

a. Number of outlets which sell respondent’s patterns. 

b. Value, at respondent’s sales prices, of year-end inven- 
tory of respondent’s patterns carried. 

c. Total amount, at respondent’s sales prices, at which 
purchaser has agreed to maintain its inventory of pat- 
terns, and the total amount of purchaser’s inventory 
above which respondent has agreed to accept the return 
of patterns for credit. 

d. Amount in dollars of said inventory carried on stand- 
ing debit, and the percentage thereof paid annually as 
interest thereon by purchasers. 

e. Amount, at respondent’s sales prices, of purchases 
of patterns (other than original stocks), net after discards 
and allowances. 

f. Amount of transportation costs incurred by respond- 
ent in connection with the shipment of goods to purchaser 
(divided to (1) amount incurred on original stocks and 
(2) amount incurred on other shipments) ; and the amount 
thereof by which respondent was reimbursed by purchaser, 
indicating whether said transportation costs covered ship- 
ment the complete distance or only a part thereof to 
purchaser’s outlets. 

g. Value, at respondent’s usual sales prices, of catalogs 
furnished purchaser; and the amount paid therefor by 

purchaser. 

1528 h. Value, at respondent’s usual sales prices, of 

cabinets furnished purchaser at any time prior 
to 1955 which, so far as respondent is aware, are still in 
use; the amount which purchaser obligated itself to pay 
as purchase price therefor; the total amount paid as of 
the end of 1954, by purchaser as purchase price therefor; 
and the amount paid by purchaser as rental during 1954. 
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i. Number of previews furnished purchaser; and the 
amount per thousand previews paid by purchaser. 
* * 2 * * * © * e e 
Very truly yours, 
Wuumum H. Sirs, 
Trial Attorney. 


BW :mew 
1546 Commission Exhibit No. 47-A 
Oct. 10, 1952 
Mr. S. A. Meyer 


S. S. Kresge Company 
2727 Second Blvd. 
Detroit 32, Mich. 


Dear Mr. Meyer: 


We hope you will do everything possible to have your 
stores keep their stocks in good, workable condition so 
that both you and ourselves can get the best possible sales 
and so that we can have the necessary healthy income 
from which we can make year-end payments. 

In considering this matter it is also necessary to take 
into consideration certain other items. There is a basic 
differential between major syndicate chains versus inde- 
pendent stores—and here is what it means in dollars as far 
as a pattern operation is concerned. 

Catalogs today cost us slightly over $5.00 each—48% 
more than in 1948. While stores pay us $2.00 or $2.50 
apiece for these, we do not make any charge for Catalogs 
to your stores. We realize that each of your stores must 
have a sufficient quantity each month to take care of its 


_ customers because Catalogs not only sell patterns but also 
- interest women in more home sewing. Every pattern pur- 


chased in your stores must also mean the sale of over a 
dollar’s worth of sewing notions so adequate Catalogs are 
essential not only for pattern sales but for notions sales. 


ras 


ey al, ee ee 
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At the present time your stores require and receive 
14,271 Catalogs per year. Forgetting our cost of over $5.00 
each for making these, and only considering what other 
stores pay for them, we absorb in the case of the S. S. 
Kresge Company, about $30,000. a year. 
* * * * s * e 


@ * a 
Yours sincerely, 
Smupuictry Parrern Co. Inc. 


H. H. Benrneron, 
Vice President 
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1564 Commission Exhibit No. 49-A, 49-B 
January 24, 1955 

Mr. S. A. Meyer 

S. S. Kresge Co. 


2727 Second Blvd. 
Detroit 32, Mich. 


Dear Mr. Meyer: 


In accordance with your recent conversation with Mr. 
R. M. Shapiro and Mr. H. C. Raich, we are making the 
necessary corrections in our records covering the schedule 
adjustments which were discussed for your stores. 

Enclosed is a list of those stores where the basic stocks 
will be increased and additional cabinets will be necessary. 
Since the space available will vary, we have listed for 
each store the quantity of sectional cabinets which can be 
used if the store cannot accommodate floor-type fixtures. 
The sectional cabinet measures 1014” high by 2514” wide 
by 21” deep and the floor-type cabinet 3614” high by 27” 
wide by 214%” deep. We recommend that the equipment 
presently in use at the stores be matched when the addi- 
tional fixtures are supplied, and in handling these ship- 
ments we will make certain that this is done wherever 
possible. 

We would appreciate your advice as to the type cabinet 
required for each store as soon as possible so that we may 











be certain of having the fixtures on hand at the stores when 
their additional stock is received. 
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Very truly yours, 


GD :PR 
Enc. 


1568 


Smopricrry Parrern Co. Inc. 


G. DonanuB 
Chain Store Division 


January 6, 1955 


S. S. KRESGE COMPANY 


Store 
#74—Ann Arbor, Mich. 
151—E. St. Louis, Il. 
153—Washington, D. C. 
167—Logansport, Ind. 


'186—Philadelphia, Pa. 
 218—La Grange, III. 


225—Boston, Mass. 


 241—Detroit, Mich. 


242—Peoria, Ill. 
344—St. Louis, Mo. 
393—Richfield, Minn. 
417—Kankakee, Il. 
491—-Blandensburg, Md. 
509—Upper Darby, Pa. 


| 564—Fostoria, Ohio 


587—Woodbury, N. J. 
601—St. Louis, Mo. 
605—Allen Park, Mich. 
606—Cleveland, Ohio 
613—Kenmore, N. Y. 


- 614—Cleveland, Ohio 
- 616—Baltimore, Md. 


620—Detroit, Mich. 


- 622—Silver Springs, Md. 


§24—Lonisville, Ky. 


| §28—Dayton, Ohio 


631—Dayton, Ohio 


Additional Cabinets Required 


2—#325A or 5—#201A 
2—3325A or 5—3201A 
1—#325A or 2—#201A 
1—#:325A or 3—#201A 
4 44201 A 

2—#£325A or 6—3201A 
1—#:325A or 3—#201A 
5—#201 

1—#325A or 3—#201A 


3—#325A or 9—#201A 
1—#325A or 3—#201A 
2—#325A or 6—#201A 
2—#325A or 6—#201A 
1— 325A or 3—72014 
2—3#325A or 6—H#201A 
1—#325A or 3—7201A 
1—#325A or 3—#201A 
2—#325A or 6—#201A 
1—#:325A or 3—7201A 
1—#325A or 3—7#201A 
1—#325A or 3—#201A 
1—#325A or 3—#201A 
1—#325A or 3—#201A 
1—#325A or 3—+201A 


1—325A or 3—#201A 


1—#325A or 3—#201A 
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~ IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13884 
In the Matter of 
Smptiorry Parrern Co., Inc., a corporation, Petitioner 
v. 
Fepera, Trape Commission, Respondent. 

Stipulation 

It is hereby stipulated and agreed by and between the 

parties, 


I. That petitioner has furnished respondent with the 
following as its Statement of Issues: 


1. (a) Is there substantial, reliable and probative 
evidence to support the Commission’s finding that the 
purchasers between whom petitioner was found by 
the Commission to have discriminated in the furnishing 
of services and facilities are in competition with each 
other in the sale of petitioner’s products within the 
meaning of Section 2(e) of the Clayton Act? 


(b) Under the undisputed evidence of record, did 
the Commission err as a matter of law in its conclusion 
that the purchasers among whom petitioner was found 
to have discriminated in furnishing services or facili- 
ties were in competition with each other in the sale of 
petitioner’s products within the meaning of Section 
2(e) of the Clayton Act? 


2. (a) Is a finding that the effect of petitioner’s 
disparate treatment of competing customers may be 
substantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, destroy, 
or prevent competition with the grantor or beneficiary 
of such discrimination a prerequisite to a finding of 
violation of Section 2(e) of the Clayton Act? 


(b) Did the Commission err in construing Section 
2(e) of the Clayton Act as making per se unlawful the 
furnishing of services or facilities to competing cus- 
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tomers not on proportionally equal terms where the 
Commission adopted an affirmative finding of the 
Hearing Examiner that there was no injury to compe- 
tition flowing from the disparate treatment of such 
customers? 


3. Is it a valid defense to a charge that petitioner 
discriminated in favor of one purchaser or purchasers 
and to the disadvantage of another purchaser or pur- 
chasers in violation of Section 2(e) of the Clayton Act 
to show that the disparate treatment made only due 
allowance for the differences in the cost of manufacture, 
sale or delivery resulting from the differing methods 
or quantities in which commodities are sold or deliv- 
ered to such purchasers by petitioner? 


4. Are the cabinets furnished by petitioner to some 
of its eustomers services or facilities connected with 


the processing, handling, sale or offering for sale of: 


a commodity within the meaning of Section 2(e) of 
the Clayton Act? 

5. Are the counter catalogs furnished by petitioner 
to some of its customers services or facilities con- 
nected with the processing, handling, sale, or offering 
for sale of a commodity within the meaning of Section 
2(e) of the Clayton Act? 

6. Are petitioner’s dress patterns a ‘‘commodity”’ 
within the meaning of Section 2(e) of the Clayton Act? 


II. That respondent is unable to agree that there is any 
substance to the issues stated. More particularly, respond- 
ent is of the opinion that statement number 1 (b) is super- 
finous to 1 (a), that statement 2 (b) is based upon an 
erroneous statement of fact, that statement 3 purports to 
raise as an issue a matter not preserved for appeal in that 
no eveidence was offered nor any offer of proof made 
relative to such an issue, and that statement 5 purports 
to raise as an issue a matter not raised before the Com- 
mission. 

III. That respondent, while unable to agree to petition- 
er’s Statement of Issues, does agree that statements 1 (a), 
2 (a), 3, 4, 5, and 6, sufficiently serve to apprise respondent 


331 


of the contentions thereby stated; that petitioner, while ! 
unable to agree as to respondent’s objections as to state- 
ments 1 (b), 2 (b), 3 and 5, does agree that respondent’s 
statement of objections thereto serve to apprise petitioner 
of respondent’s position relative thereto. 


IV. That the procedure to govern the filing of briefs 
and joint appendix shall be as follows: 


(a) No later than August 12, 1957, petitioner shall 
file with the Court and serve upon counsel for respond- 
ent its designation of the parts of the record which 
petitioner desires the Court to read. 


(b) No later than August 22, 1957, respondent shall 
file with the Court and serve upon counsel for peti- | 
tioner a designation of such additional parts of the 
record, if any, which respondent desires the Court to 
read. 


(c) Counsel for petitioner shall be responsible for 
having the record as thus finally designated printed 
as a joint appendix and filed with the Court and served 
upon counsel for respondent no later than September 
11, 1957. Costs of printing such joint appendix shall 
be prorated between the parties according to the | 
number of lines designated by each. | 


(d) No later that October 7, 1957, petitioner shall 
file with the Court and serve upon counsel for respond- 
ent the required number of copies of its brief. 


(e) No later than November 18, 1957, respondent 
shall file with the Court and serve upon counsel for 
petitioner the required number of copies of its brief. | 


(f£) No later than December 3, 1957, petitioner may 
file with the Court and serve upon counsel for respond- 
ent the required number of copies of its reply brief, 
if any. 
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(g) Thereafter the matter may be set for argument 
at the convenience of the Court. 
Respectfully submitted, 


Suwpricrry Parrern Co., Ive. 
By Hazotp F. Baxer 
FEeperat TrapE CoMMIssION 
By Atvin Berman 





UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,884 April Term, 1957 
Smpuicrry Parrern Oo., Inc., a corporation, Petitioner 
v. 
FeperaL TrapE Commission, Respondent. 
Before: Bazeton, Circuit Judge, in Chambers. 
Order 

Upon consideration of a stipulation by the parties gov- 
erning the issues involved in this case, the manner and 
time of designation of the record, the manner and time of 
preparation of the joint appendix and the time for the 
filing thereof, and the time for the filing of the printed 
briefs, and it appearing that said stipulation has been 
lodged with Clerk, it is 

Orperep that the aforesaid stipulation be approved, and 
that the Clerk be directed to file said stipulation forthwith, 


It is FuerHer Orperep that this order and the stipula- 
tion be printed in the joint appendix and shall govern fur- 
ther proceedings in this case. 


Dated: August 9, 1957. 
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STATEMENT OF QUESTIONS PRESENTED 
The questions presented are: 


1. Whether the Federal Trade Commission erred in find- 
ing that competition existed, within the meaning of sub- 
section 2(e) of the Clayton Act, as amended, between peti- 
tioner’s ‘‘Red Front’’ store customers ar~its fabric store 
customers. 


2. Whether the Federal Trade Commission erred in find- 
ing that petitioner violated subsection 2(e) in view of its 
affirmative finding and the uncontroverted evidence that 
the practices alleged in the complaint created no probable 
competitive injury. Subsidiary questions are: 


(a) Whether the Commission erred in construing sub- 
section 2(e) as a per se offense, not permitting rebuttal of 
a prima facie case of violation by a showing that the dis- 
parate treatment charged created no probable competitive 
injury. 

(b) Whether the Commission erred in not permitting 
the introduction of evidence relating to cost justification 
as a defense to a charge under subsection 2(e). 


3. Whether the Federal Trade Commission’s decision and 
order are contrary to the public interest. 














INDEX 


Statement of Questions Presented 
I. Jurisdictional Statement 


II. Statement of the Case 
A. The Proceedings 
B. The Facts 


A. The Commission erred in its finding that 
petitioner’s fabric shop customers were in 
competition with its Red Front customers ... 


1. The findings of both the Hearing Exam- 
iner and the Commission are inconsistent 
and unrealistic as to the existence of ‘‘com- 
petitors”’ 


2. The Commission’s finding as to competi- 
tion is not supported by substantial evi- 
dence on the whole record 


3. The Commission’s finding as to competi- 
tion conflicts with controlling price dis- 
crimination precedents 


. The Commission erred in construing subsec- 
tion 2(e) as a per se offense not permitting 
rebuttal of a prima facie case of violation by 
a showing that the discriminations charged 
created no probable competitive injury 


1. The Commission erred in its construction 
of subsection 2(e) as a per se offense .. 


2. The Commission’s ruling conflicts with the 
basic purposes underlying subsection 2(e) 








Index Continued 
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3. There is no warrant in the judicial prece- 
dents under subsection 2(c) for the Com- 
mission’s refusal to consider the absence of 
competitive injury in rebuttal of the prima 
facie showing of violation of subsec- 


tion 2(€) .....eeeee cece reer eer eeeeeee 35 
4.The Commission’s construction conflicts 
with the express terms of the statute .... 39 


5. The Court decisions under subsection 2(c) 
of the Act do not sustain the Commission’s 
interpretation of subsection 2(e) .....--. 43 


6.The Commission erred in excluding evi- 
dence of cost justification ...........--- 44 
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IN THE 


United States Court of Appeals 


For THe District or CotumsBra Cirecuir 


No. 13,884 


Smpuiciry Parrern Co., Inc., Petitioner 
v. 


FeperaL TrapE Commission, Respondent 


On Petition to Review an Order of the Federal 
Trade Commission 


BRIEF FOR PETITIONER 


I. JURISDICTIONAL STATEMENT 


This is a petition to review and set aside an order of 
the Federal Trade Commission (the ‘‘Commission’’) en- 
tered against petitioner, Simplicity Pattern Co., Ine. 
(‘‘Simplicity’’), on March 13, 1957 (J.A. 29, 31).* The 
order is based upon Count II of the Commission’s complaint 
(J.A. 10-12), alleging violation of subsection 2(e) of the 
Clayton Act, as amended by the Robinson-Patman Act 


* Parenthetic citations herein with prefix ‘‘J.A.’’ refer to petitioner’s and 
respondent’s Joint Appendix. 
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[49 Stat. 1526 (1936); 15 U.S.C. 13(e)]. Count I (J.A. 
2-10), alleging violation of Section 5 of the Federal Trade 
Commission Act, as amended [52 Stat. 111 (1938); 15 
U.S.C. 45], was dismissed by the Commission after trial 
and is not here on review (J.A. 34-36). 


Petitioner is a New York corporation with its principal 
_ office and place of business in New York, New York. Acts 
and practices found by respondent as a basis for its action 
' took place in the District of Columbia, within the jurisdic- 
tion of this Court. This petition is expressly authorized 
by Section 11 of the Clayton Act, as amended [38 Stat. 734 
(1914), as amended; 15 U.S.C. 21]. 


Il. STATEMENT OF THE CASE 
A. The Proceedings 


Both counts of the Commission’s complaint alleged dis- 
' erimination by petitioner in the sale of its products to the 
advantage of certain ‘‘larger customers’’ and to the dis- 
advantage of ‘‘smaller customers’’. Both counts involved 
sales to the same customers and at the same times; the 
competitive consequences of the practices alleged under 
the two counts were identical.* 


Count I, brought under Section 5 of the Federal Trade 
Commission Act, alleged that petitioner extended to certain 
ten cent store chains and variety store chains (‘‘Red 
Front’’ stores) a so-called ‘‘standing debit’? under which 
they did not pay for their initial inventory of stock, while 
petitioner denied standing debits to its fabric store cus- 
tomers; that petitioner entered into one-year contracts 
with its Red Front customers but required its fabric store 
customers to enter into five-year contracts; that petitioner 
prepaid transportation to the Red Fronts but not to fabric 
shops; and that petitioner required the fabric stores to 
purchase so-called monthly previews, but made no such 
requirement of the Red Fronts (J.A. 2-10). 


1See discussion, Section B, infra, pp. 30-31. 
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Count IT alleged as a violation of subsection 2(e) of the 
amended Clayton Act petitioner’s practice of supplying 
free monthly counter catalogs to the Red Fronts while 
charging fabric shops, and its practice of supplying cer- 
tain storage equipment for patterns free to the Red 
Fronts while requiring fabric shops to purchase or rent 
storage equipment of a different nature (J.A. 10-12). 


At the close of the case in support of the complaint, 
petitioner moved for dismissal of the complaint. The Hear- 
ing Examiner granted the motion as to Count I but denied 
the motion as to Count II. He held that Count I was 
analogous to a proceeding under subsection 2(a) of the 
Clayton Act as amended, that counsel prosecuting the com- 
plaint was required to show probable injury to competition 
resulting from the practices charged or at least facts from 
which probable injury could reasonably be inferred, that 
he had failed this burden, and that the complaint therefore 
must be dismissed (J.A. 28-29, 301-305). 


As to Count II, however, the Examiner concluded that 
the absence of competitive injury was irrelevant. He held 
that under subsection 2(e) of the Clayton Act as amended 
no showing of competitive injury need be made and a 
prima facie case was established when counsel prosecuting 
the complaint showed that a seller was supplying services 
and facilities to competing customers on disproportionate 
terms (J.A. 27-28, 299-301). 


Thereafter, the Hearing Examiner ruled that petitioner’s 
evidence of cost justification was irrelevant as a defense 
in a proceeding under subsection 2(e) and that he would 
disregard such evidence if introduced by petitioner (J.A. 
306-315). Petitioner elected to offer no evidence and rested 
its case on Count II. 


On September 17, 1956, the Hearing Examiner entered 
his Initial Decision, in which he formalized his previoug 
oral ruling dismissing Count I. He stated: 


‘¢... with respect to Count I of the complaint which is 
based on the Federal Trade Commission Act... it is 
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not sufficient to show discriminations among competing 
customers. Competitive injury must also be shown— 
not necessarily actual injury but at least facts which 
give rise to a reasonable inference of probable injury. 
In this respect the present count seems analogous to a 
proceeding under Section 2(a) of the Clayton Act... 
If there is proof of such injury, it must be found in 
the testimony of ... proprietors of small yard goods 
stores ... In substance, the attitude of the witnesses 
appears to be while they would like to be on even terms 
with the 10¢ stores with respect to the several matters 
referred to in the complaint, they do not regard the 
matters as of any particular importance ... The record 
seems clearly to be without any substantial evidence 
warranting a finding of injury to competition’? (J.A. 
28-29). 


Under Count II, however, the Examiner found a viola- 
tion of subsection 2(e) of the Clayton Act in the mere fact 
of the disparate treatment accorded petitioner’s Red Front 
and fabric store customers, despite the absence of any in- 
jury to competition. He stated: 


‘*True, there is no showing of competitive injury. 
But this, as the examiner understands, is not required 
in a proceeding under Section 2(e). Given the element 
of jurisdiction, it appears that a prima facie case 
is established when it is shown that a seller is supply- 
ing to one customer facilities for use in the resale 
of the seller’s products, and not supplying such fa- 
cilities to the competitor of the favored customer on 
proportionally equal terms. In short, Section 2(e) 
appears to be a per se statute, requiring no proof of 
competitive injury’’ (J.A. 27-28). 
Petitioner and the attorney prosecuting the complaint 
took cross appeals to the full Commission from these two 
rulings of the Hearing Examiner. Both appeals were 
denied, the Commission formally adopting the findings, 
conclusions and order contained in the Hearing Examiner’s 
Initial Decision (J.A. 37). In an accompanying opinion, 
the Commission affirmed the analogy to subsection 2(a) 
with regard to Count I, stating: 


[I]t is clear that under the circumstances the mere 
showing of certain discriminations among consumers is 
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not enough. The fact that the ten cent stores profited 
from pattern sales while fabric shops did not is not 
itself determinative of the question. ... [W]hile the con- 
tractual differences shown may be of such a nature as to 
enable ten cent stores, if they should choose to do so, 
to lower their prices or otherwise divert trade from the 
smaller stores, there is no indication on the record that 
this has happened or that it is likely to happen, and 
no other sufficient evidence to show an adverse com- 
petitive effect on [petitioner’s] competitors or among 
its customers, Under such circumstances, we must 
conclude that the allegations in Count One have not 
been sustained and that the hearing examiner correctly 
disposed of this issue by dismissing the count’’ 
(J.A. 35). 


Under Count II, the Commission was silent as to peti- 
tioner’s primary contention on appeal that no violation of 
subsection 2(e) could be found where there was an ab- 
sence of competitive injury shown, holding merely that 

_ subsection 2(e) did not contemplate a cost justification 
defense. The Commission did consider petitioner’s claim 


that there was no competition between the Red Front stores 
and the fabric stores as required by the statute, but it 
concluded : 


‘‘Considering the circumstances appearing in the rec- 
ord, this argument is not wholly without merit, but we 
agree with the Examiner’s conclusion that the two 
kinds of stores are in competition in the sale of 
[petitioner’s] patterns. An element of rivalry exists 
in spite of the fact that the fabric shops sell the prod- 
uct primarily as an accommodation. It appears that 
they may not profit dollar-wise in the sale of patterns 
alone, but they recognize the value of such business 
for attracting customers who may purchase other 
goods. The two kinds of stores are vying for the same 
particular markets, whatever their motives may be. 
In our opinion this sufficiently discloses the presence 
of competition between them’’ (J.A. 36-37). 


The Commission’s order required petitioner to cease and 
desist from: 


‘*. . . furnishing to any of [petitioner’s] customers 


counter catalogs, cabinets or other equipment or facili- 
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ties connected with the handling, sale or offering for 
sale of [petitioner’s] patterns, unless such catalogs, 
cabinets or other equipment or facilities are available 
on proportionally equal terms to all customers com- 
peting with such favored customers in the sale of 
[petitioner’s] patterns’’ (J.A. 29, 31). 


B. The Facts 


The dress pattern business is unique. Simplicity patterns 
sell for 25¢, 35¢ and 50¢, but intrinsically, like all patterns, 
they are without value except to the extent that they are 
used in the home production of a dress or other garment. 
(J.A. 33, 210) Patterns are purchased by women for the 
sole purpose of conveying the style or design of a garment 
or other clothing and for the instructions contained thereon. 
The cost of the pattern is negligible as compared to the 
total costs of the material and accessories used in the 
garment (J.A. 118). 


Simplicity sells patterns to three basic types of cus- 
tomers: (1) department stores, (2) fabric shops or yard 
goods stores, and (3) the Red Front Stores, such as Wool- 
'worth’s, Kresge and McCrory’s (J.A. 17, 33). 


Simplicity has 12,300 customers with 17,200 retail outlets. 
Some 82% of its customers are ‘‘smaller’’ fabric stores. 
But they account for only 30% of its total dollar volume 
of sales. The remaining 18% of the customers are Red 
Front and department stores doing 70% of the dollar 
total (J.A. 215, 217). 


Since its business is essentially fashions, Simplicity, like 
all pattern companies, issues new styles each month which 
are incorporated in its new monthly catalog. Substantially 
the same number of outmoded styles are withdrawn from 
the catalog each month to maintain the total number of 
patterns in the line relatively constant. Three times each 
year customers discard their stocks of withdrawn pattern 
numbers for credit. On the national average, patterns 
valued at about $450 are withdrawn from the line annually 
(J.A. 241-242). 
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All stores keep their stocks current through constant 
reordering of the patterns as sold and all stores having 
inventories of comparable size have relatively similar 
mumbers of discards (regardless of the volume of their 
sales). The discarded patterns are not returned by the 
merchants to Simplicity, but are physically destroyed, 
thus representing a complete loss to Simplicity. The 
profitability of a customer to the pattern company is deter- 
mined by the numbers of patterns he pays for in relation 
to the number of patterns he discards and destroys for 
credit. Petitioner loses money on every customer who 
purchases less than $400 net in patterns a year; most of 
such customers receive credit for discarded patterns in . 
excess of the number of patterns for which they pay 
(J.A. 218-219). 


Petitioner has some 6,000 customers purchasing less 
than $400 a year, which it now services at a loss (J.A. 219). 


The case involved only petitioner’s sales to the fabric 
stores and to the Red Front stores; while petitioner’s 
largest volume of sales are to department stores, those 
sales were not the subject of this case.? 


The fabric stores stock patterns solely as a stimulus to 
the sale of fabrics, their primary business. The pattern 
department or pattern area in these stores is usually in 
or adjacent to the space in which fabrics are displayed. 
It is generally 20 feet to 40 feet in length and includes 
one or more long tables with comfortable chairs at which 
customers may peruse a number of fashion catalogs until 
they find a pattern from which they wish to make a garment. 
(J.A. 220-221, 227) Most fabric stores carry three or four 
lines of patterns. The maintenance of a well-equipped, 
attractive pattern facility conducive to comfortable brows- 
ing is essential to the success of such stores. Generally, 
three or more quality pattern cabinets are utilized in the 
pattern department for each pattern line. These are usually 





2 Counsel supporting the complaint stated, ‘‘ Your Honor... . There is no 
department store brought into this case’’ (J.A, 224). 
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four-drawer, all steel cabinets—similar to modern office 
filing cabinets—with roller bearing drawers and simulated 


- mahogany or other simulated wood finish (J.A. 300). 


The space devoted to the sale of patterns and the invest- 


' ment in pattern stocks and furnishings in the pattern 


department is unrelated to the volume of pattern business 
(J.A. 129-130, 227-228). Fabric stores offer patterns solely 
as a customer service to promote the profitable sale of 
fabrics and, without exception, they lose money on the 
sale of patterns. While it would be less costly for such 
stores to carry one line of patterns, instead of three or 
four, this is not a significant factor since the incentive in 
maintaining pattern stocks is to provide the customer serv- 
ice in expectation of stimulating profitable fabric sales 
(J.A. 27, 33). 


The Red Front stores, on the contrary, carry patterns 
solely to make a profit and pattern sales must stand on their 
own feet (J.A. 27, 33). If patterns are unprofitable they 
will be dropped (J.A. 264). The Red Front stores do 
not carry regular stocks of fabrics (J.A. 33) and they 
carry only one line of patterns. No special emphasis is 
placed upon pattern sales. The Red Front stores gen- 
erally devote about 10 or 12 inches of counter space to a 
pattern catalog. They devote no display space to the 
patterns. No attention is given to customer comfort; no 
tables or chairs are provided, and customers must leaf 
through the catalog standing up at the counter. When a 
pattern is selected by the customer, the clerk generally 
reaches under the counter and pulls the pattern from a 
bin or steel box where it is stored (J.A. 227-228, 300). 
The Red Front stores, unlike the fabric stores, engage in 
no promotional activities for home sewing, nor do they 
utilize petitioner’s many promotional services on which it 
annually spends very substantial sums of money. They 
rely to a great extent upon impulse buying of customers 
walking through the store. The bins or steel boxes in 
which patterns are generally stored have a value of about 
$2. The Red Front stores place no stress on in-store pro- 
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motion of patterns and are generally uninterested in quality 
display cabinets (J.A. 27, 260, 264). 


Petitioner supplies the valuable storage cabinets to the 
fabric stores at cost. The tin storage boxes or cabinets 
used by the Red Front stores are distributed without cost 
(J.A. 212, 300). 


Because of the heavy cost of providing service facilities 
for pattern sales, fabric stores all lose money on pattern 
sales (J.A. 27, 33, 100, 169). They would do so even if 
they received the terms offered Red Front stores (since 
fabric stores are not equipped to make a profit on a 35¢ 
sale) (J.A. 105). This is of no concern to them, in view 
of the value of patterns in promoting profitable fabric 
sales. The fabric stores would not handle patterns if they 
were not a necessity, but they are commercially indis- 
pensable to the sale of fabrics and the fabric stores will- 
ingly absorb such incidental losses (J.A. 27, 33). 


The Red Front stores, on the other hand, carry patterns 
only to make a profit and would carry them only so long 
as they do make a profit. The Red Fronts could not 
profitably handle patterns under the terms charged smaller 
fabric stores. Moreover, since the Red Fronts do not 
carry fabrics, every pattern sale in a Red Front store 
creates a fabric sale for some fabric store and is, in fact, 
a boon to fabric sales by such stores (J.A. 268). 


Although terms of initial sale for the patterns them- 
selves may be more favorable to the Red Front stores, 
petitioner also provides a comprehensive program of valu- 
able services to the smaller fabric stores, without additional 
charge, which is unavailable or, as a practical matter, use- 
less to the Red Front stores (J.A. 261). 


Petitioner undertakes heavy expenditures annually in 
marketing, promotional and educational activities on behalf 
of the fabric stores. Petitioner spends approximately 
$500,000 a year for educational work in the schools, in 
addition to publishing a home economics magazine dis- 
tributed free to more than 40,000 home economics teachers 
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throughout the country. Petitioner supports a 4H Club 
sewing program, and a force of traveling representatives 
visits schools promoting home sewing, giving fashion shows 
and assisting teachers and students in sewing projects. 
These representatives co-ordinate their promotional work 
with the local fabric and department store customers of 
petitioner, assisting them not only in the sale of patterns 
but also in the sale of fabrics to this ‘‘youth’’ market. This 
is a particularly valuable market because school-age sewing 
habits are likely to remain through a woman’s adult years 
(J.A. 202, 260, 262). 


Petitioner also publishes at considerable financial loss, 
a fashion magazine, ‘‘ The Simplicity Pattern Book,’’ which 
has a circulation of 530,000 copies. These magazines 
are distributed largely through fabric stores selling peti- 
tioner’s patterns (J.A. 262). 


In 1955, petitioner spent $200,000 on posters based on 
Simplicity patterns, portraying fabric or style trends, which 
were sent without cost to fabric stores but not to Red 


Front stores (J.A. 261). 


From six to ten times a year various other literature 
as well is sent to the fabric stores instructing store owners 
on sources of supply, style trends, window trimming hints, 
and other marketing advice (J.A. 261-262). 


All of these services are a tangible aid to the fabric 
stores but are of little or no use to the Red Front stores 
(J.A. 260-264) These services cost petitioner well over 
@ million dollars a year (J.A. 259-263). In part they are 
advertising services and promote the sale of patterns, but 
of necessity, and to a much larger extent, they are directed 
toward promoting the sale of fabrics, which is the primary 
concern of petitioner’s fabric store customers since 82 to 
90 percent of the cost of the garment is in the cost of the 
fabric (J.A. 118, 260). 





Pie 
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Ill. STATEMENT OF POINTS 


A. The Commission erred in its finding that petitioner’s 
fabric shop customers were in competition with its Red 
Front customers. 


1. The findings of both the Hearing Examiner and the 
Commission are inconsistent and unrealistic as to the ex- 
istence of ‘‘competition.’’ 


2. The Commission’s finding as to competition is not 
supported by substantial evidence on the whole record. 


3. The Commission’s finding as to competition conflicts 
with controlling price discrimination precedents. 


B. The Commission erred in cones subsection 2(e) 
as a per se offense not permitting rebuttal of a prima facie 
ease of violation by a showing that the discriminations 
charged created no probable competitive injury. 


1. The Commission erred in its construction of subsection 
2(e) as a per se offense. 


2. The Commission’s ruling conflicts with the basic pur- 
poses underlying subsection 2(e). 


3. The Commission’s construction conflicts with the ex- 
press terms of the statute. 


4. There is no warrant in the judicial precedents under 
subsection 2(c) for the Commission’s refusal to consider 
the absence of competitive injury in rebuttal of the prima 
facie showing of violation of subsection 2(e). 


5. The Commission erred in excluding evidence of cost 
justification. 


C. The foregoing arguments should be sustained for the 
further reason that the Commission’s order would not 
serve the public interest. 


IV. SUMMARY OF ARGUMENT 


This case involves a consideration—and conciliation—of 
three basic antitrust provisions: Section 5 of the Federal 
Trade Commission Act [15 U.S.C. 45], subsection 2(a) of 
the Clayton Act as amended by the Robinson-Patman Act 
[15 U.S.C. 13(a)], and subsection 2(e) of the Clayton Act 
as thus amended [15 U.S.C. 13(e)]. 
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Count I of the complaint alleged that petitioner violated 
Section 5 of the Federal Trade Commission Act by dis- 
criminating in terms of sale in favor of its Red Front store 
eustomers and to the disadvantage of its fabric shop cus- 
tomers. Section 5 of the Federal Trade Commission Act 
declares that: 

‘“‘Unfair methods of competition in commerce, and 


unfair or deceptive acts or practices in commerce, are 
hereby declared unlawful.’’ 


_ This general prohibition has been construed by the 
‘Supreme Court to comprehend practices which are within 
‘the general prohibitions of the Clayton Act® and practices 
which are violative of the antitrust policy underlying that 
Act.‘ 

Thus, while Count I was brought under Section 5 of the 
Federal Trade Commission Act, rather than under sub- 
section 2(a) of the amended Clayton Act, (in a technical 
' sense, the practices charged were discriminations in terms 
of sale rather than outright discriminations in price), the 


Hearing Examiner held, and the Commission affirmed, that 
‘the charge was analogous to a charge under 2(a) and 
the proof requirements of subsection 2(a) should be appli- 
cable. Subsection 2(a) provides in part: 


‘‘Tt shall be unlawful . . . to discriminate in price be- 
tween different purchasers ... where the effect of such 
discrimination may be substantially to lessen competi- 
tion or tend to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly 
receives the benefit of such discrimination, or with 
customers of either of them.’” 


3 Federal Trade Commission v. Motion Picture Advertising Service Company, 
344 U.S. 312 (1953). 

4 Fashion Originators Guild v. Federal Trade Commission, 312 U.S. 457 
(1941). 

5 There follow several provisos permitting defensive justification for price 
differentials which make only due allowances for differences in cost, which are 
in response to changing market conditions, ete. Good faith meeting of a 


' eompetitor’s equally low price is provided as an absolute defense in subsection 


2(b). [15 U.S.C. 13(a), (b)]. 
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Under subsection 2(a), a prima facie case of price dis- 
crimination among customers of the seller consists of a 
showing that (1) the seller discriminated in price between 
purchasers of commodities of like grade and quality, (2) 
one of the sales was in interstate commerce, (3) the pur- 
chasers were in competition, and (4) there was a proba- 
bility of competitive injury, as defined in the statute. Cf. 
In the Matter of General Foods Corp., 1954 CCH Trade 
Reg. Rep. par. 25,069. 


Count II of the complaint involved sales to the same 
customers and at the same times as Count I, but alleged 
discriminations in services and facilities rather than in 
terms of sales. It was brought under subsection 2(e) of 
the amended Clayton Act which provides: 


‘‘Tt shall be unlawful for any person to discriminate 
in favor of one purchaser against another purchaser 
or purchasers of a commodity bought for resale, with 
or without processing, by contracting to furnish or 
furnishing, or by contributing to the furnishing of, any 
services or facilities connected with the processing, 
handling, sale, or offering for sale of such commodity 
so purchased upon terms not accorded to all pur- 
chasers on proportionally equal terms.’’ 


As traditionally interpreted by the Federal Trade Com- 
mission, a prima facie case under subsection 2(e) requires 
(1) the jurisdictional showing of interstate commerce, (2) 
the existence of competition between the favored and dis- 
favored customers, and (3) the furnishing or offering to 
furnish of services or facilities on disproportionate terms 
to such customers. The Commission has not required a 
showing of probability of competitive injury under 2(e).® 


The Commission found competition within the meaning 
of the Clayton Act under both counts. It dismissed Count 
I, based upon its finding that no probable injury to com- 
petition was shown or could reasonably be inferred from 
the practices charged. Under Count II, however the Com- 


6 See discussion generally under B, infra. 
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‘mission held the absence of competitive injury irrelevant. 
‘Based solely upon the disproportionate treatment of the 
two customer classes, it found that petitioner had violated 
the per se prohibitions of subsection 2(e). 


It is petitioner’s contention here: 


(1) That the Commission erred in its finding that com- 
‘petition existed, within the meaning of the Clayton Act, 
between Red Front stores and fabric shops. 


(2) Even if it can be assumed that competition did exist 
between these two types of petitioner’s customers, that the 
Commission erred in not finding that the absence of com- 
petitive injury—which was affirmatively shown—rebutted 
the prima facie case of violation under subsection 2(e) 
and in denying petitioner the opportunity to introduce evi- 
dence of cost justification. 


The Commission’s decision and order do not serve the 
public interest. They are not supported by substantial 
evidence on the whole record. The complaint herein must 
be dismissed. 


V. ARGUMENT 


A. THE COMMISSION ERRED IN ITS FINDING THAT PETITION- 
ER’S FABRIC SHOP CUSTOMERS WERE IN COMPETITION 
WITH ITS RED FRONT CUSTOMERS 


The existence of ‘‘competition’’ between petitioner’s 
fabric shop customers and Red Front customers was the 
crucial finding upon which the Examiner and The Commis- 
sion decided Count IT.’ 


7 On its face, 2(e) does not require a showing either that the purchasers be 
| €*in competition’? or that the seller be ‘‘engaged in commerce’’ as does 
subsection 2(a). The courts, however, have found these requirements implicit 
- in 2(e) in order to overcome constitutional objections and to conform 2(e) 
with the limitations of 2(a) and the other subsections of the Robinson-Patman 
amendment to the Clayton Act. Corn Products Refining Co. v. Federal Trade 
Commission, 144 F. 2d 211, 219 (7th Cir. 1944), aff’d 324 U.S. 726 (1944); 
Elizabeth Arden Sales Corp. v. Gus Blass Co., 150 F. 2d 988, 992 (7th Cir. 
1945); Elizabeth Arden, Inc. v. Federal Trade Commission, 156 F. 2d 132, 
134 (2nd Cir. 1946). 
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1. The Findings of Both the Hearing Examiner and Commission 
# Are Inconsistent and Unrealistic as to the Existence of 
"C tition” 
The Examiner was clearly disturbed by the question of 
LG competition. In dismissing Count I from the bench, he 
: conceded : 


‘“‘the attitude of the . .. smaller merchants who have 
testified in the case seems to be about this: That, yes, 
they would like to get the catalogs free,® if they could, 
and they would like to get the standing debit or a 
larger standing debit than they have, and they would | 
like to get the transportation paid on the patterns | 
which are shipped to them. They would like all of | 
those things, as well as the other items mentioned in 
the complaint, but none of the witnesses seemed to 
attach any significant importance to any of those 
» things. No witness comes in complaining about any of 
those matters. 


“*It seems to me that it would be a rather strange situ- 
ation for the Federal Trade Commission to undertake 
to give relief to a group of merchants who apparently 
do not need any relief, that is to say, they are indif- 
ferent about w.... 


‘*[N]lone of these matters appear to be of any real 
consequence insofar as the ability of the small mer- 
chant is concerned to continue as usual with his pat- 
tern business.’’ (J.A. 301-303, emphasis added). 


Nevertheless, the Examiner concluded that the two 
classes of stores were ‘‘in competition.’’ In his written | 
decision he stated: 


‘‘Despite . . . differences between the approach and 
methods of the two kinds of stores, it is concluded that 
the two are in competition in the sale of [petitioner’s] 
patterns. It is difficult to say that two stores in the 
same shopping area, probably side by side are not in 
competition when they are selling the same article at 





8 The Examiner thus underscored the fundamental similarity of the separate 
counts of the complaint. He was, at this time, addressing himself to the 
charges of Count I, yet his very first reference was to discrimination in supply- 
ing catalogs, a practice charged in Count II. 
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the same price to essentially the same segment of the 
public’’ (J.A. 27). 


But this bare conclusion sharply conflicts with other 
formal findings in the Examiner’s Initial Decision. He 
found: 


‘¢[T]he two groups approach the sale of patterns from 
widely different viewpoints, and... their methods of 
selling the patterns also differ substantially. With 
the 10¢ store, patterns are handled as any other item 
of merchandise; that is, patterns must stand on their 
own feet and show a profit, otherwise the store will 
not handle them.... 


‘“‘The situation is quite different with the yard goods 
store. Usually it does not make any profit on pat- 
terns, nor does it expect to do so. It handles patterns 
to promote the sale of fabrics and because its custom- 
ers expect this service. The patterns, catalogs, fashion 
previews and other advertising material are promi- 
nently displayed and the customer is invited to sit 
and browse through the material, all in order to pro- 
mote fabric sales. 


‘‘In substance, the attitude of [small yard goods 
stores] appears to be that while they would like to be 
on even terms with the 10¢ stores with respect to the 
several matters referred to in the complaint. they do 
not regard the matters as of any particular im- 
portance. They emphasizes that they handle patterns 
only to sell fabrics and because their customers ex- 
pect this service. None of the witnesses regards the 
competition of the 10¢ stores in the sale of patterns as 
of any real consequence’’ (J.A. 26-28). 


The Commission conceded that petitioner’s argument 
that no competition existed between the two customer 
classes ‘‘was not wholly without merit’’ because the record 
showed that the Red Fronts ‘‘sell patterns on their own 
for a profit’? whereas ‘‘in the fabric shop the pattern is 
sold as a service or accommodation even at a loss with 
the expectation of a fabric sale.’? Nevertheless, said the 

' Commission, ‘‘an element of rivalry exists’? (J.A. 36-37). 
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But this finding was logically defective. The Commis- 
sion said: 


‘‘it appears that [the fabric shops] may not profit 
dollarwise in the sale of patterns alone but they rec- 
ognize the value of such business for attracting cus- 
tomers who may purchase other goods.’’ 


Therefore, 


‘“‘the two kinds of stores are vying for the same par- 
ticular markets, whatever their motives may be [and] 
this sufficiently discloses the presence of competition 
between them’’ (J.A. 37). 


There is a fundamental fallacy in the Commission’s syllo- 
gism. According to the Commission: Fabric shops sell 
patterns solely as an accommodation to the sale of fabrics 
and not for profit (major premise). Red Fronts sell pat- 
terns primarily for profit and do not sell fabrics (minor 
premise). Therefore, the two kinds of stores—fabric shops 
and Red Fronts—are vying for the same particular 
markets (conclusion). 


The error in the Commission’s reasoning is apparent. 
The two kinds of stores are not vying for the same 
markets: the fabric shops are seeking profitable fabric 
sales and the Red Fronts profitable pattern sales. The 
record showed, and the Commission so held, that fabric 
shops never profited in the sale of patterns, that their sole 
purpose in stocking patterns was to induce the profitable 
sale of fabrics, and that they would have much preferred 
to eliminate patterns if they could otherwise have assured 
a profitable level of fabric sales. The record also showed 
that with the exception of mill-ends and remnants the Red 
Front stores did not sell fabrics, and the Commission so 
found.® (J.A. 33). 





9 Red Front stores admittedly sold notions but notions are a minor item in 
dressmaking. The witness Wall testified that fabrics accounted for 82-90% 
of the cost of a garment (J.A. 118). And uniformly, fabric shop witnesses tes- 
tified that the purpose of stocking patterns was to induce the sale of fabrics, 
not notions. 
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Moreover, all the fabric shop witnesses stated that a 
woman who buys a pattern will buy fabrics as well, and 
almost uniformly they stated they would be happy to have 
Red Front stores sellmg patterns on either side of them— 
so long as they did not sell fabrics. 


Save for the naked conclusory finding that ‘‘competi- 
tion’’ existed between the two classes of customers, every 
other finding of the Hearing Examiner and of the Com- 
mission with respect to competition, and the entire record 
of this proceeding, shouts a contrary conclusion. 


‘‘<Competition’’ in the antitrust sense requires more 
‘than an ‘‘element of rivalry’’, whatever that may mean, or 
‘*selling the same article at the same price to essentially 
the same segment of the public.’”° It denotes an active, 
self-interested rivalry among sellers: 


‘‘The market pressures which effective competition im- 
poses upon each seller derive from the self-interested 
rivalry of his competitors. The essential character of 
this rivalry is to promote the competitor’s economic 
interest by offering buyers inducements attractive 
enough to cause them to deal with him, in free bar- 
gaining, and in the face of inducements offered by his 
rivals. The inducements consist of quantity, quality, 
time and place of delivery, incidental services, selling 
effort and price. The chief enabling condition is effi- 
cient operation. The rivalry may take the form of 
trying to enlarge one’s share of the market by offering 
something more attractive than one’s Sg abe pel or 
to avoid a reduction of one’s share of the business by 
offsetting the superior attractions of rivals’ offers. 
In other words, competition includes both aggressive 
and defensive tactics.’’ (Report of Atty. Gen’s. Nat’l. 
Comm. to Study Antitrust Laws, 1955, p. 321.) 


10 Such a test could lead to absurd results. For example, women use dental 
' floss to string pearls. Tiffany’s stocks dental floss for this purpose as an ac- 
commodation to its customers. Woolworth’s also sells dental floss—but strictly 
for profit. Would the Commission contend that Tiffany’s and Woolworth’s 
are therefore in competition? 
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The record of this proceeding is totally deficient in these 
classic indicia of competition—active rivalry, buyer induce- 
ments, free bargaining, aggressive and defensive tactics, 
etc. To the Red Front stores, patterns are a profitable 
commodity and are stocked solely for purposes of profit. 
But to the fabric shops, patterns are merely a means to 
the end of fabric sales; they are, on the aaa an unhappy 
commercial necessity. 


2. The Commission’s Finding as to Competition Is Not Sup- 
ported by Substantial Evidence on the Whole Record 


What constitutes competition in the statutory sense is 
fundamentally a matter of law which describes a legal 
framework against which the factual evidence of record 
may be laid. We submit that there is no probative evidence 
here to sustain the Commission’s finding of competition, 
whatever the legal standard adopted. 


The Administrative Procedure Act requires a reviewing 
court to ‘‘hold unlawful and set aside’? agency findings 
and conclusions unsupported by substantial evidence on 
the record considered as a whole. 60 Stat. 243 (1946), 
5 U.S.C. 1009(e) ; Unwersal Camera Corp. v. NLRB, 340 
U.S. 474 (1951). The Court will not sustain agency action 
‘‘when it cannot conscientiously find that the evidence sup- 
porting that decision is substantial, when viewed in the 
light that the record in its entirety furnishes, including the 
body of evidence opposed to the [agency’s] view,’? Uni- 
versal Camera at 488. 


The testimony of the six fabric store witnesses—con- 
ceded by counsel prosecuting the complaint to be the only 
testimony ‘“‘which has anything to do with the case’’ (J.A. 
223)—compels the conclusion that there is no ‘‘competi- 
tion’’ between these two types of customers. Their testi- 
mony also explains the Examiner’s conclusion that it would 
be a “‘strange situation for the Federal Trade Commission 
to undertake to give relief to a group of merchants who 
apparently do not need any relief, . . . they are indifferent 
about it”? (J.A. 302) 


————ee 
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Out of petitioner’s 12,300 ‘‘smaller’’ customers, these 
‘witnesses were selected by the prosecution to sustain the 
charges of the complaint. They either denied outright that 
‘they were in competition with the Red Front stores, or 
‘through their general disinterest and unconcern, clearly 
showed that they were not engaged in any realistic com- 
petition with the Red Front stores. 


The Hearing Examiner found that ‘‘none of the witnesses 
regards the competition of the ten cent stores in the sale of 
patterns of any real consequence’’ (J.A. 302). Two of the 
witnesses stated flatly that they were not in competition 
with the Red Front stores.* One witness said he didn’t 
know if he was in competition with Woolworth or not. 
Three witnesses said they would like to have Red Front 
stores on either side of them (as long as they didn’t sell 
fabrics) because the Red Front store pattern sales would 
promote their own profitable fabric sales. One witness 
who stated he was in ‘‘competition’’ with a Red Front 
store conceded that he wanted a pattern monopoly in his 

market area.’ 


The first dealer witness, Casher, testified that there was 
a large Woolworth store about twenty blocks from his 
store (J.A. 44). Asked if he were in competition with it, 
Casher replied, ‘‘They are not my competitors, but they 
sell patterns.’? Then he added: ‘‘I don’t know if they 
do sell. Maybe they do and maybe they don’t’’ (J.A. 44). 
Asked specifically if Woolworth were in competition with 
his store in the sale of patterns, he said ‘‘No.’? When 
asked why, he said ‘Because I have a trade there. Wool- 
- worth doesn’t sell piece goods, but they sell patterns, I 
think.’’ Again when asked whether Woolworth was in 
competition with him in the sale of patterns, he asserted, 
‘*No, no’’ (J.A. 45-46). 


11 One of these, called as a government witness, was later reviled by the 
government’s counsel because he ‘‘was so ignorant he didn’t know what com- 
petition meant’’ (J.A. 227). 


12 But conclusory statements by witnesses as to the existence of competition 
may be rejected when in conflict with the facts. Hillside Amusement Co. v. 
Warner Bros. Distributing Corp., 224 F. 2d 629, 630 (1955). 
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Casher discussed the relations between pattern sales and 
yard good sales: ‘‘The only one who buys a pattern is a 
woman who sews. A woman who doesn’t sew has no use 
for a pattern, she has to have a pattern to know how much 
cloth to buy; and the woman will not buy piece goods with- 
out a pattern, and in the back of the pattern it tells you 
how much cloth to buy’? (J.A. 46). In fact, Casher said— 
and this was reiterated by other fabric merchants—Wool- 
worth’s sale of patterns actually increased his business; a 
woman who buys a pattern at Woolworth’s might come into 
his store to buy the fabric (J.A. 48). 


Repeatedly, Casher stated that he did not like to sell 
patterns, that he made no profit on patterns, and that he 
handled them only ‘‘to help me sell my piece goods’’. If 
he didn’t have patterns, he said, he would lose fabric cus- 
tomers (J.A. 49-50). 


The dealer witness, Gimple, testified that the sale of pat- 
terns was a necessary evil in the sale of yard goods. He 
said that there was a Woolworth store about four or five 


blocks from his store. Asked if he were in competition 
with the Woolworth store, he said only, ‘‘I personally 
think I handle a better class of goods than Woolworth. I 
don’t know if I was in competition with Woolworth or 
not”? (J.A. 88). 


Gimple testified that when he entered the fabric busi- 
ness he did not want to carry patterns and did not think 
he would need them (J.A. 90). But after two months of 
customer demands he wrote Simplicity requesting its line. 
When asked, ‘‘If the fellow next door were to have sold 
the patterns, but not sold them the fabrics, you would have 
hked it, wouldn’t you,’’ he replied, ‘‘I would never, never 
handle it [patterns].’? He said he would prefer to have 
the man next door sell patterns if he were not also selling 
fabrics (J.A. 91). 


The dealer witness, Wall, testified that his store was next 
door to Woolworth’s. He said that the only reason he 
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carried patterns was as a service to his customers buying 
fabrics, since he lost money on patterns (J.A. 100). Even 
if he got the same terms as Woolworth, he said he would 
still lose money on patterns (J.A. 105). Asked, ‘‘Regard- 
less of how happy or unhappy you may be, the fact that 
Woolworth pays a lower price than you do does not hurt 
you in competing for the sale of patterns, does it??? Wall 
replied, ‘‘No, I don’t think so’’ (J.A. 113). 


Wall readily testified that customers came into his store 
to purchase fabrics carrying patterns they had purchased 
next door in Woolworth’s (J.A. 113). He was not ‘‘hurt 
in competing in the sale of patterns by concessions given to 
Woolworth’’ because, he added, ‘‘the cost of the item had 
nothing to do with the number of units that either store 
sold’’ (J.A. 129-130). In fact, despite his disapproval of 
Woolworth’s stocking patterns, he stated, ‘‘I agree that 
having a Woolworth Company next door to me [is] an 
asset’’ (J.A. 131). 


- Wall carried four lines of patterns and lost money on 
each one of them (J.A. 100). Nevertheless, his retail pat- 
tern sales were $12,000 a year—about $8,000 at wholesale 
values (J.A. 97). This compared with the Woolworth 
store’s total annual pattern purchases of $527 (J.A. 231). 
Wall’s sales of Simplicity patterns alone were three times 
Woolworth’s (J.A. 231). Wall testified that he carried 
four pattern lines, ‘‘trying to increase the sale of piece 
goods’’ (J.A. 100); that carrying four lines was an essen- 
tial service for the sale of fabrics; and that the only rea- 
‘son any fabric store carried patterns was as a service to 
its fabric customers (J.A. 100). 


The dealer witness Merber testified that there were 
Woolworth and McCrory stores within several blocks of 
his store. Asked if his store were in competition with these 
stores, Merber said: 


‘‘Frankly, not to any serious extent, because neither 
of those stores handles the comprehensive line of 
fabrics we do... You see, my point is this. Patterns 
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are necessary adjuvants to fabrics. Without patterns in 
the store, one could not attempt to sell any fabrics for 
home sewing... As a practical matter, if a customer 
were thinking in terms of buying a pattern, strictly by 
itself, then in that sense, strictly speaking, I think you 
would be right in saying we are in very definite and 
positive competition with any other store that handles 
either the same pattern or any other pattern. On the 
other hand, if you are talking of sincere and genuine 
and meaningful competition, where it affects dollar 
and cents-wise of a business, I honestly and sincerely 
don’t believe that a 5 and 10 cent store, regardless of 
how much business they do, presents any competition 
to an independent store, or vice versa’’ (J.A. 134). 


Asked if he would carry patterns at all if he could sell 
fabrics without them, Merber replied: ‘‘Never in a mil- 
lion years’? (J.A. 141). Asked if he would be happy to 
have somebody next door, Woolworth, Kresge, or anybody 
else, selling patterns, Merber replied: ‘‘I would share half 
their rent, probably. I would encourage it’’ (J.A. 141). 


Asked if his business was in any way hurt by Wool- 
worth’s and McCrory’s sale of patterns, Merber replied, 
‘‘No, our business was not hurt.’’ He said that he would 
like to see Woolworth selling patterns ‘‘by the basket full’’ 
(J.A. 146). 


The next dealer witness, Dotson, testified that he had 
formerly been manager of a Newberry 5 and 10 cent store 
and knew the terms Simplicity gave to Newberry. When 
he opened up his store, he said, he sought out Simplicity, 
but he never suggested to Simplicity that he should get the 
same terms as Newberry. He stated that he was soon to 
open another store and that he had already ordered Sim- 
plicity patterns for that store on the same terms he was 
then receiving (J.A. 155-156). He felt that the Red Fronts 
had ‘‘overhead and operating expenses over and above’’ 
his own (J.A. 156) and that when he opened his store he 
‘thappily’’ took the Simplicity contract on less favorable 
terms (J.A. 157). 
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In 1954 Dotson paid for $178 worth of Simplicity pat- 
terns and discarded for full credit $328 worth of patterns. 
Despite his small volume of annual sales, paying for only 
one out of every three patterns Simplicity shipped to him, 
he also carried a second line of patterns. Asked whether 
he thought he was a profitable customer for Simplicity, 
in view of its giving him credit for those discards, Dotson 
replied: ‘‘I don’t know. That’s the pattern company’s 
problem. ... As long as they are happy with it, frankly, 
so am [’’ (J.A. 157). 


The last dealer witness called by the government, Fliss, 
testified there was a Kresge store three-fourths of a mile 
away. He would have been happy with a pattern monop- 
oly: ‘*‘Naturally, I would like to have sole distribution of 
patterns out there,’’ he said, ‘‘everybody else would. But 
as far as they, themselves, were concerned, just patterns, 
we didn’t make any money on them anyhow’’ (J.A. 169). 
He sold patterns ‘‘more or less as a service in order to sell 
fabrics.’? And he would not handle patterns if he did not 
sell fabrics. If he could sell the same quantity of dress 
goods without handling patterns, he would prefer not to 
carry patterns (J.A. 170). 


Fliss said that he would be happy to have a Kresge store 
on one side of him and a Woolworth on the other side sell- 
ing patterns as long as they didn’t sell fabrics (J.A. 172- 
173). He carried three pattern lines. His only interest 
was in selling fabrics no matter how large a line of pat- 
‘terns he had to carry to do so (J.A. 172). 


Thus, overwhelmingly, the only witnesses who had ‘‘any- 
thing to do with the case’’ (J.A. 223) and the only busi- 
‘nessmen who would have cause to seek the protection of 
‘the Robinson-Patman Act denied the need for such pro- 
tection. 


In International Shoe Corp. v. Federal Trade Comms- 
ston, 280 U. S. 291 (1980), an action brought under original 
‘Section 7 of the Clayton Act, [38 Stat. 731, 15 U.S.C. 18 
(1945)] the Supreme Court stated of the ‘‘competition”’ 
at which the Clayton Act is directed: 
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‘‘Obviously [the practices] will not produce the for- 
bidden results if there be no pre-existing substantial 
competition to be affected; for the public interest is 
not concerned in the lessening of competition, which, 
to begin with, is itself without real substance. .. . 
[the witnesses] testified categorically that there was 
in fact no substantial competition between the com- 
panies ... but that at most competition was incidental 
and so imperceptible that it could not be located. The 
existence of competition is a fact disclosed by obser- 
vation rather than by the processes of logic; and when 
these officers, skilled in the business which they have 
carried on, assert that there was no real competition 
in respect of the particular product, their testimony 
is to be weighed like that in respect of other matters 
of fact.’’ 280 U.S. at 298-299. 


The Commission has disregarded the testimony of these 
witnesses, skilled in the business which is the subject mat- 
ter of this proceeding, and purports to find the existence 
of competition in the bare fact that both Red Front and 
fabric stores sell patterns. 


This conclusion does violence not only to market reali- 
ties but also to established case precedents under subsec- 
tion 2(e). The requirement that 2(e) must be limited to 
customers who are ‘‘in competition’? was read into 2(e) 
in Corn Products Refining Company v. Federal Trade Com- 
mission, 144 F’. 2d 211 (7th Cir. 1944). But the Court there 
required far more than ‘‘an element of rivalry’’ between 
the competing purchasers. What it said was this: 


‘‘We think [subsection 2(e)] is satisfied by proof of 
special services rendered to similar competing pur- 
chasers engaged im the same business and using the 
commodity for the same purpose’’ (at 219, emphasis 
added).** 


13 This limitation accords with the legislative history of 2(e). Senator 
Logan, floor leader of the Senate debate on the bill stated that 2(d) and 2(e) 
would prevent the granting of special allowances or services ‘‘for the purpose 
of giving the purchaser an opportunity to buy goods at a lower price than 
others similarly situated might buy them’’ [80 Cong. Rec. 6282 (1936) ]. 
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The facts of this case, at every turn, rebut any infer- 
ences that the Red Front and fabric stores are ‘‘similar 
competing customers’’, that they are engaged ‘‘in the same 
business’’, or that they use patterns ‘‘for the same pur- 
pose.’’? In fact, the two types of stores are entirely dis- 
similar, 

There is no substantial evidence to support the Commis- 
sion’s finding of competition; the evidence, based on the 
record as a whole dictates the contrary finding of no com- 
petition. The testimony of the six fabric store witnesses 
called by the government compels the conclusion that 
fabric stores are not in competition with the Red Fronts 
in the sale of patterns and that the Commission erred in 
not so holding. 


3. The Commission’s Finding as to Competition Conflicts With 
Controlling Price Discrimination Precedents 

In an unbroken line of prior price discrimination cases, 
the Federal Trade Commission has held, and the courts 
have affirmed, that any substantial price differential be- 
tween competing purchasers is sufficient, without more, to 
show probability of competitive injury within the meaning 
of the statute. In Federal Trade Commission v. Morton 
Salt Co., 334 US. 37 (1948), a differential of less than 4% 
was found substantial and sufficient to support a finding of 
injury. In Corn Products Refining Co. v. Federal Trade 
Commission, 324 U.S. 726 (1945), competitive injury was 
found in differentials ranging from 2% to 19%. In Fed- 
eral Trade Commission v. Ruberoid Co., 3443 U.S. 470 
(1952), the unlawful discrimination amounted to 5%. And 
in the recent Automotive Parts cases,“ the Commission 
condemned price differentials of less than 5%. 


The attorney prosecuting the complaint argued that the 
preferential terms given the Red Front stores, translated 


14 Moog Industries, Inc. v. Federal Trade Commission, 238 F. 2d 43 (8th 
Cir, 1956); E. Edelman § Co. v. Federal Trade Commission, 239 F. 2d 152 
(7th Cir. 1956); Whitaker Cable Corp. v. Federal Trade Commission, 239 F. 
2d 253 (7th Cir. 1956); C. E. Niehoff §& Co. v. Federal Trade Commission, 241 
F. 2a 37 (7th Cir. 1957). 
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into dollars and cents, gave them a price advantage of 
more tham 25% over the fabric stores, and that that price 
differential was sufficient to support an inference of prob- 
able competitive injury.“ But the Commission flatly re- 
jected his argument, stating: 


‘‘The substance of the argument [of counsel prosecut- 
ing the complaint] seems to be that the total values of 
the preferences granted to the 10¢ stores were of such 
substantial percentages of purchases that they create 
a presumption of adverse competitive effect.... As 
appealing as this argument may be, it is clear that 
under the circumstances, the mere showing of certain 
discriminations among customers is not enough... 
[and there is] no other sufficient evidence to show an 
adverse competitive effect... .’? (J.A. 34-35) 


It is axiomatic that there can be no competitive injury 
where there is no competition. If a price difference of 2% 
or more between competing customers is consistently held 
by the Commission to constitute injury to competition, it 


15 The brief on ‘‘Appeal from Initial Decision of Hearing Examiner 
Granting [Petitioner’s] Motion to Dismiss Count I,’’ of counsel prosecuting 
the complaint argued: 


‘“We feel that it is necessary, in order to grasp the full extent of the 
discriminations in question to set forth consolidated figures . . . show- 
ing just what these discriminations amount to,.. . 


‘*Referring to Commission’s Exhibits 44B and 45B we find that Wool- 
worth purchased during the year 1954 patterns from the respondent at 
a cost value of $1,134,135. $307,517 is 27% of the total cost value to 
Woolworth of these patterns, and represents in effect a saving in cost to 
that syndicate chain in the amount of the percentage stated. ... 


**As is shown by Commission’s Exhibits 44B and 45B Kresge purchased 
from respondent $368,869 of respondent’s patterns during 1954. The 
concessions and benefits otherwise granted Kresge of $93,251 represent 
25.3% of this amount of purchases, and is in effect a reduction in the 
purchase price of this company’s dress patterns to the extent of the per- 
centage stated... . 


‘*We therefore submit that the discriminations of over 25% granted to 
Woolworth and Kresge were sufficient and were enough to give those 
chains tremendous competitive advantage over their small independent 
competitors. . . . This evidence is certainly sufficient to show probable in- 
jury in the competitive situation stated’’ (Appeal Brief 21-25; Rec. 231- 
235, emphasis added). 
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must follow that where there is a price differential of 25% 
between customers which does not result in injury to com- 
petition those customers cannot be in competition as a 
matter of law. If the Commission could not find injury to 
competition in the 25% differential here, it can only be 
because of the absence of competition. To hold otherwise 
is to repudiate the long line of Commission decisions from 
Morton Salt to Automotive Parts. 


We submit that the Commission erred in its finding of 
competition. None existed as a matter of fact and none 
existed as a matter of law. Absent this primary element 
of the Commission’s conceded burden of proof in a 2(e) 
case, there can be no violation and the order must be set 
aside. 


B. THE COMMISSION ERRED IN CONSTRUING SUBSECTION 
- 2(e) AS A PER SE OFFENSE NOT PERMITTING REBUTTAL 
OF A PRIMA FACIE CASE OF VIOLATION BY A SHOWING 
THAT THE DISCRIMINATIONS CHARGED CREATED NO 
PROBABLE COMPETITIVE INJURY. 


Assuming, arguendo, that competition does exist between 
petitioner’s Red Front and fabric store customers—and 
petitioner urges that this proceeding must be dismissed 
for lack of any showing of competition within the meaning 
of the statute—the Commission’s order still must be dis- 
missed because of a fundamental error in its construction 
of subsection 2(e). 


The Commission dismissed the charges of Count I be- 
eause the discriminations alleged therein did not produce 
competitive injury of the type cognizable under subsection 
2(a) of the Clayton Act as amended. Under Count II, how- 
ever, the Commission issued an order to cease and desist 
from essentially identical practices because the issue of 
competitive injury was, in its lights, irrelevant to a finding 
of violation of subsection 2(e). We submit that the Com- 
mission erred in this conclusion. The various subsections 
of the Robinson-Patman Act are 


‘‘eoordinate enumerations ... of the various trade 
practices to be prohibited. And there is nothing in 
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the committee reports or in the explanations on the 
floors of Congress to suggest that subsection (e) was 
designed or meant to have a more exteusive reach 
than the other subsections of Section 2. Elizabeth 
Arden Sales Corp. v. Gus Blass Co., 150 F. 2d 988, 992 
(8th Cir. 1945). 


There is no question of the sameness of the practices 
charged in both counts. Counsel prosecuting the com- 
plaint in his appeal brief to the Commission on Count I 
stated: 


‘In ... approaching this question of injury to com- 
petition, . . . we believe it is necessary to view the 
allegations of Count I and Count II of the complaint 
together, for the reason that the services, facilities, 
and benefits accorded by [petitioner] to these larger 
customers as alleged in both counts are very closely 
related to each other’’ (Appeal brief, pp. 20-21, Ree. 
230-231). 


Moreover, the Hearing Examiner, in finding that none 


of the practices charged under Count I produced an adverse 
competitive effect, included at least one of the practices 
charged under Count IT (J.A. 301-302).*° 


According to the complaint, petitioner engaged in seven 
marketing practices which discriminated in favor of its 
Red Front store customers and against its fabric store 
customers. Five of these practices, bracketed under Count 
I, were dismissed because they did not produce any ad- 
verse competitive effect. 


The remaining two practices charged under Count II 
could as well have been charged under Count I. They in- 
volved the same customers, at the same times, and differ- 
entiated among them in the same degree. In terms of 
competitive impact, they were identical. In testifying as 
to the absence of competitive injury, no witness distin- 
guished between the practices charged in Count I and in 
Count II. Their testimony related to the non-injurious 


16 See supra, note 8. 
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nature of the terms which they received from petitioner 
as a whole rather than to isolated practices. And it was 
the ‘‘total values of the preferences granted’’ as set forth 
in ‘‘eonsolidated figures involving Counts I and II’’ pre- 
pared by counsel prosecuting the complaint (Rec. 231) 
which the Commission held insufficient to show probable 
competitive injury (J.A. 34-35).”" 


1. The Commission Erred in Its Construction of Subsection 
2(e) as a Per Se Offense 


The Federal Trade Commission holds that subsections 
2(d) and (e) of the amended Clayton Act are per se stat- 
utes, unrelated to the requirements of 2(a), and that ‘‘judi- 
cial interpretation . . . has failed to integrate violations 
thereof with the standards applicable to [2(a)].’’ In the 
Matter of Henry Rosenfeld, Inc., Current CCH Trade 
Cases, para. 26,068. 


There has been much criticism of the Commission view. 
A leading authority has said that there is ‘‘little logic’’ 


in this interpretation,’® and the Attorney General’s Na- 
tional Committee to Study the Antitrust Laws condemned 
it at length.” 


The issue is not whether every phrase and proviso of 
subsection 2(a) should be read into 2(e). We do not urge 
a mechanical equation of 2(a) and 2(e) but rather a broad 
policy identity—equating the standards of illegality under- 
lying 2(a) with those of 2(e). 


17 See supra, p. 28. 


18 ‘“There seems to be little logic in making disproportionate but bona fide 
allowances or services to competing purchasers (which may not amount to a 
discrimination in price) create, in effect, a conclusive presumption of injurious 
effect upon competition, whereas the charge of different prices to competing 
purchasers is only prima facie evidence of such injury.’’ American Law In- 
stitute, Price Discrimination and Related Problems under the Robinson-Patman 
Act, (Rev. Ed. 1953) 114-15. See also Rowe, How to Comply with Sections 
2(¢)-(f), 1957 CCH Anti-trust Law Symposium, N.Y. State Bar Assoc. Sec- 
tion Antitrust Law, 131-136; Oppenheim, Should the Robinson-Patman Act 
be Amended? 1948 CCH Robinson-Patman Symposium, 141, 145. 


19 See infra, pp. 34-35. 
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This case, for the first time, places before a Court of 
Appeals the anomalies of the Federal Trade Commission’s 
interpretation of subsection 2(e). Every 2(e) case here- 
tofore reviewed by the courts has involved (1) widely 
preferential services, (2) to vigorously competing cus- 
tomers, (3) from which competitive injury could clearly 
be found or reasonably presumed. 


Here, the Commission has made a finding of violation 
based solely upon disproportionate treatment of customers, 
but accompanied by a companion finding, and clear proof, 
that there was no probable competitive injury. The illogic 
of this conclusion cannot be supported in the law itself, in 
its legislative history, or in the decided cases. 


2. The Commission’s Ruling Conflicts With the Basic Purposes 
Underlying Subsection 2(e) 


Since ‘‘precision of expression is not an outstanding 
characteristic of the Robinson-Patman <Act,’’ the courts 
have regularly found it necessary to look to the legislative 
background of the act to determine its meaning. Avuto- 
matic Canteen Co. v. Federal Trade Commission, 346 U.S. 
61, 65 (1953). Subsection 2(e) was directed toward spe- 
cific discriminatory practices which, at the time of enact- 
ment of the Robinson-Patman amendment in 1936, per- 
mitted a seller, under the guise of providing special serv- 
ices or allowances to selected customers, to discriminate in 
favor of those customers and to the detriment of compet- 
ing customers from whom the seller’s favors were withheld. 
As stated by Congressman Utterback, Chairman of the 
House Conferees on the bill: 


‘“‘The existing evil to which this part of the bill is 
aimed, is, of course, the granting of discriminations 
under the guise of [providing services or facilities] 
which ... results in an advantage to the customer so 
favored, as compared with others. .. .’’ [80 Cong. Ree. 
9418 (1936), emphasis added.] 
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While subsection 2(e) did not include an explicit re- 
quirement that the disparate treatment of customers pro- 
duce a probability of competitive injury—as did subsec- 
tion 2(a)—it is clear from the repeated references to 
‘‘evils’’, to competitive ‘‘advantage’’ and ‘‘disadvantage’’, 
and to ‘‘oppressive discriminations’’ that the design of 
the bill was to attack practices having such injurious ef- 
fects. 


Section 2(e) has been given sparse judicial considera- 
tion. Only two Commission orders under 2(e) have been 
reviewed in the courts. Corn Products Refining Co. v. Fed- 
eral Trade Commission, 144 F. 2d 211 (7th Cir. 1944), aff’d 
324 U.S. 726 (1945) ; and Elizabeth Arden v. Federal Trade 
Commission, 156 F. 2d 132 (2nd Cir. 1946).74 


Only one other violation—in a private treble damage 
action—has been reviewed by a Court of Appeals. Eliza- 
beth Arden Sales Corp. v. Gus Blass Co., 150 F. 2d 988 
(8th Cir. 1945).22 Limited commentary has been delivered 
in several other cases.* 


No Court of Appeals has reviewed a Federal Trade 
Commission 2(e) proceeding in over ten years. The source 
of current Commission interpretations as to its require- 
ments are found largely in the Court of Appeals decisions 
in the Corn Products, Elizabeth Arden, and Gus Blass 
eases. It is upon these decisions—plus an emphasis upon 
decisions construing subsection 2(c) which we shall show 


20 See e.g., Sen. Rep. 1502, H. Rep. 2287, 74th Cong. 2d Sess. (1936). 
21 Hereinafter referred to as the Elizabeth Arden case. 
22 Hereinafter referred to as the Gus Blass case. 


23 See, ¢.g., Chicago Sugar Co. v. American Sugar Refining Co., 176 F. 24 1 
(7th Cir. 1949) ; Chicago Seating Co. v. Karpen, 177 F. 2d 863 (7th Cir. 1949) ; 
Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales Corp., 178 F. 2d 150 (2nd 
Cir. 1949) ; Naifeh v. Ronson Art Metal Works, 218 F. 2d 202 (10th Cir. 1954) ; 
Student Book Co. v. Washington Law Book Co., 98 App. D.C. 49, 232 F. 2d 
49 (D.C. Cir. 1955); National Nut Co. v. Kelling Nut Co., 61 F. Supp. 76 
(N.D. Il. 1945); United Cigar-Whelan Stores Corp. v. H. Weinreich Co., 
Ine., 107 FP. Supp. 89 (S.D. N-Y. 1952). 
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are inapposite,* that the Commission has traditionally 
based its view of 2(e) as a per se statute, requiring no 
showing of competitive injury and satisfied merely by proof 
that a seller has supplied to one customer services or facili- 
ties not supplied to competing customers on proportion- 
ately equal terms. 


The rigid Commission interpretation has often been chal- 
lenged. Most recently, the Attorney General’s National 
Committee to Study the Antitrust Laws has attacked it in 
depth. 


‘‘[T]he Committee disapproves the present disparity 
in the statutory consequences which attach to econom- 
ically equivalent business practices. Today, ‘direct’ 
or ‘indirect’ price discriminations under Section 2(a) 
do not transgress the law unless they cause adverse 
market effects and unless unjustifiable under one of the 
defensive provisos. In contrast, ... ‘proportionately 
unequal’ allowances or services are illegal per se. 
This legal quirk facilitates manipulation and fosters 
confusion, since the Act places a premium on cloaking 
any concession in terms of a desired legal result. Vir- 
tually identical trade practices have been deemed ‘al- 
lowances’ in one case and ‘indirect discriminations’ in 
another. ... The decisions, moreover, reveal no guide 
for distinguishing a justifiable ‘indirect’ discrimina- 
tion from a flat per se offense. Such legal incongrui- 
ties, we believe, frustrate equally the -Commission’s 
legitimate enforcement objectives and businessmen’s 
good faith attempts to comply. 





We therefore favor reconciliation of Sections . . . 2(d) 
and (e) with the remainder of the Act. Antitrust en- 
forcement should not be complicated by diverse legal 
consequences solely dependent on whether a discrimi- 
natory concession masquerades as... ‘allowance’ or 
‘service’ rather than a naked quotation in price. For 
as the Supreme Court has recognized, in any reason- 
able implementation of antitrust objectives, ‘the cru- 
cial fact is the impact of the particular practice on com- 
petition, not the label it carries.’ And we consider 
‘broader antitrust objectives’ opposed to legal inter- 


24 See discussion, infra, p. 44. 
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pretations which penalize normal business conduct 
either wholly harmless in market effects, or at least 
justifiable in terms of the defenses authorized in price 
discrimination cases. Consequently, the statutory 
policy governing . . . allowances or services should be 
harmonized with the overall standards controlling the 
remainder of the Act.’’ Rep. Att’y. Gen. Nat. Comm. 
191-92 (1955). 


Significantly, the Committee did not recommend 
amendment of 2(d) and (e), stating that those subsections 
**seem amenable to interpretive reform ... we deem recon- 
ciliation of Sections 2(d) and 2(e) with ‘broader anti- 
trust objective’ still feasible through reinterpretation of 
the statute short of amendment.’’ Id. at 193. 


The legal quirk identified by the Attorney General’s 
Committee is graphically shown here. 


Petitioner supplied catalogs and storage cabinets free 
to Red Front stores while charging fabric shops.* This 
disparate treatment, according to the Commission, is a 
violation of subsection 2(e), without regard to competitive 
effect. 


But essentially identical practices were vindicated under 
Count I for lack of competitive injury. Thus petitioner 
would have avoided this order if, instead of furnishing 
these catalogs and cabinets to the Red Front stores, it had 
charged them for those items and granted to them a price 
discount equal to the value of the catalogs and cabinets. 


The present Commission interpretation of 2(e) ‘‘facil- 
itates manipulation’’ and ‘‘places a premium on cloaking 
any concession in terms of a desired legal result.’’ 


25 But as pointed out by the Hearing Examiner, the storage boxes gen- 
‘erally supplied Red Front stores and the quality cabinets supplied fabric stores 
are not comparable facilities (J.A. 300). 
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3. There Is No Warrant in the Judicial Precedents Under Sub- 
section 2(e) for the Commission’s Refusal to Consider the 
Absence of Competitive Injury in Rebuttal of the Prima 
Facie Showing of Violation of Subsection 2(e) 


The application of per se standards of illegality to sub- 
section 2(e) does not accord with the economic rationale 
for per se rules of illegality, which, simply stated, holds 
that certain commercial restraints—e.g., price fixing, 
market division, boycotts—create a ‘‘conclusive presump- 
tion’’ of adverse competitive effect. Standard Oil of New 
Jersey v. U. S., 221 US. 1, 65 (1911); U. S. v. Trenton 
Potteries Co., 273 U.S. 392, 396-398 (1927); Cf. U. S. v. 
Columbia Steel Co., 334 U.S. 495, 522 (1948). 


It is bad economics, as demonstrated by the facts of this 
ease, to suggest that competitive injury can be conclu- 
sively presumed from the furnishing of services and facili- 
ties on disproportionate terms. 


The source of the Commission view can be precisely 
traced to two Court of Appeals pronouncements: 


‘‘There is no requirement of section 2(e) that there 
be proof of actual substantial benefit to one or of sub- 
stantial injury to another of two or more competitors. 
This paragraph does not require even probability of 
adverse effect upon competition as does section 2(a).’’ 
Corn Products v. Federal Trade Commission, supra, 
at 219. 


% * * * 


““We... reject petitioner’s contention that subsection 
2(e) must be construed to mean that the furnishing of 
services and facilities is unlawful only when—as ex- 
pressly provided in subsection (a)—the Commission 
finds that the practice has had an adverse effect upon 
competition. Congress validly made the decision that 
conduct coming within the more definite standard of 
(e) was unlawful. We see no reason why the limita- 
tions contained in (a) or their equivalent should be 
read into (e).’? Elizabeth Arden v. Federal Trade 
Commission, supra, at 135. 





36 


These holdings, according to the traditional Commission 
view, establish the irrelevancy of proof of competitive 
injury in a 2(e) proceeding. 


But we submit that the Corn Products and Elizabeth 
Arden decisions are far narrower than the Commission 
construes them, limited by their particular facts, and quali- 
fied by the contrary emphasis of other court rulings.” 


Corn Products and Elizabeth Arden established no more 
than procedural rules as to the Commission’s prima facie 
burden in a 2(e) case. That burden, says Corn Products, 
is satisfied by proof of disproportionate services provided 
competing customers, and adds Elizabeth Arden without 
any affirmative burden of proof of competitive injury. 


Elizabeth Arden’s statement that there is no reason 
‘‘why the limitations contained in (a) ... should be read 
into (e),’’ cannot be construed as more than a rule of pro- 
cedure without colliding headlong with other court deci- 
sions, with the terms of the statute itself, and with consti- 
tutional limitations. 


Both the courts and the Commission have read limita- 
tions contained in 2(a) into 2(e). 


As we have shown earlier, Corn Products in squarely 
requiring a showing of ‘‘competition’’, read a fundamental 
limitation of 2(a) into 2(e). And Corn Products em- 
phasis on ‘‘special services rendered one purchaser not 
rendered similar competing purchasers engaged in the 
same business and using the commodity for the same pur- 
pose’’ strongly suggests an element of competitive disad- 
vantage inherent in the requirements of subsection 2(e) 
analogous to the competitive injury requirement of sub- 
section 2(a). 





26 Moreover, the quoted statement from Corn Products, upon which the court 
in Elizabeth Arden primarily relied, was pure dictum. It was offered in con- 
nection with a wholly different point: whether the discriminations charged 
had been between purchasers ‘‘for resale.’? And while the Supreme Court 

affirmed the Court of Appeals in Corn Products, nowhere did it even tacitly 
approve that dictum. 
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Moreover, at least two courts have indicated that they 
would read competitive injury into 2(e). In Chicago Sugar 
Co. v. American Sugar Refining Co., 176 F. 24 1 (7th Cir. 
1949), the Court of Appeals affirming the dismissal of a 
private 2(e) damage suit said: 


‘¢. . . there is no proof nor is it claimed... that the 
contract effected any competitive mjury between the 
customers competing in the distribution of sugar’’ (at 
p. 9, emphasis added). 


In National Nut Co. v. Kelling Nut Co., 61 F. Supp. 76 
(N.D. Ill. 1945), a private suit alleging violation of 2(e), 
the Court in granting defendant a bill of particulars 
stated: 


‘‘[T]he plaintiff should more particularly allege the 
character of the [2(e) charges] so as to bring them 
within the charge of lessening or eliminating competi- 
tion’’ (at p. 83, emphasis added). 


Another Court of Appeals has flatly held that the selec- 
tion-of-customers-proviso of subsection 2(a) [‘‘nothing 
herein contained shall prevent persons .. . from selecting 
their own customers in bona fide transactions and not in 
restraint of trade’’] applied equally to subsection 2(e). 
Natfeh v. Ronson Art Metal Works, 218 F. 2d 202 (10th Cir. 
1954) .77 


Perhaps the most graphic reliance upon 2(a) in a 2(e) 
case is found in the perceptive analysis in Gus Blass of 
the interrelationship of the various subsections of the 
Robinson-Patman amendment. There, the defendant chal- 
lenged the constitutionality of 2(e) on grounds that Con- 
gress had failed to include therein the requirement that 
the seller be ‘‘engaged in [interstate] commerce.’’ In re- 
jecting this challenge, the Court of Appeals said: 


27 Cf. Shaw, Inc. v. Wilson-Jones, 105 F. 2d 331 (3rd Cir. 1939) ; and Chicago 
Seating Co. v. 8. Karpen § Bros., 177 F. 2d 867 (7th Cir. 1949) where the 
Courts held that refusal to furnish services or facilities did not state a cause 
of action under subsection 2(e), because refusal to deal would not state a 
cause of action under 2(a). 
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‘*[ T]he limitation ‘engaged in commerce’ also directly 
appears in subsection (a), (c), (d) and (f) of Section 
2, all of which are coordinate enumerations with sub- 
section (e) of the various trade practices intended to be 
prohibited. And there is nothing in the committee 
reports or in the expressions on the floors of Con- 
gress to suggest that subsection (e) was designed or 
meant to have a more extensive reach than other sub- 
sections of section 2... . The language of an act is, of 
course, the fundamental guide to legislative meaning 
and purpose, but it is the language of the act as a 
whole that is to be read and not the words of a section 
or a provision in isolation, for ‘courts will construe the 
detaals of am act m conformity with its dominating. 
general purpose, will read text in the light of context, 
and will interpret the text so far as the meaning of the 
words fairly permits so as to carry out in particular 
cases the general expressed legislative policy.’ Securv- 
ties and Exchange Commission v. C. M. Joiner Leasing 
Corp., 320 U.S. 344... . And so, while courts are and 
should be cautious about adding words as such to a 
statute generally, they will not hesitate to read into 
the sense of some section or provision a qualifying or 


expanding expression plainly implied by the general 
context of the act, which has been palpably omitted 
and which is necessary to prevent the legislative pur- 
pose from falling in one of its material aspects.’’ 150 
FP. 2d 988 at 992, 993 (emphasis added). 


While the Court of Appeals for the 8th Circuit there 
spoke with reference to the omission of an interstate com- 
merce requirement in subsection 2(e), its holding is, in every 
sense, equally applicable to the omission of a competitive 
injury requirement in 2(e). Gus Blass’ limitation of 2(e) 
to sellers ‘‘engaged in commerce’’ is an unqualified judicial 
endorsement of the propriety of reading into 2(e) whatever 
limitations of 2(a) are necessary to conform 2(e) to the 
basic legislative policy underlying the Robinson-Patman 
amendment. 

In addition to these fundamental limitations adopted 
from 2(a), and despite its disavowal, the Commission 
presently reads a number of other limitations from section 
2(a) into 2(e). For example: 
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1. There is no proviso in 2(e) equivalent to 2(a)’s ‘‘where 
either or any of the purchasers involved in such discrimi- 
nation are in commerce.’’ In the Corn Products case, 
Corn Products defended against the 2(e) charge on grounds 
that its sales to the favored customers were exclusively 
in intrastate commerce. But the Commission adopted the 
2(a) test and was affirmed by the Supreme Court which 
stated: 


“‘Some of petitioner’s sales to other companies to whom 
these allowances were not accorded, were made in 
interstate commerce; thus there was a discrimination 
against sales in interstate commerce, well within the 
power of the Commission to remedy’’ 324 U-S. at 745. 


2. There is no provision in 2(e) or in its companion 2(d) 
equivalent to 2(a)’s limitation to discriminations ‘‘between 
different purchasers of commodities of like grade and 
quality.’? Yet in a case under subsection 2(d), the Com- 
mission construed the term ‘‘commodities’’ to mean goods 
of like grade and quality. In the Matter of Golf Ball 
Mfgrs. Assn., 26 F.T.C. 824, 851 (1938). 


3. The Commission permits a meeting competition de- 
fense under subsection 2(e) as well as under subsection 
2(a). In the Matter of Henry Rosenfeld, Inc., swpra. 
While it does so on the basis of the express statutory grant 
in the second proviso of subsection 2(b), the holding directly 
conflicts with the theory that 2(e) defines a self-contained 
per sé offense. Where justification of any kind is per- 
mitted the per se rationale disappears. 


4. The Commission’s Construction Conflicts With the 

Express Terms of the Statute 

To construe subsection 2(e) as making irrelevant evi- 

dence showing that there is no probability of competitive 

injury and to hold, as a matter of law, that such a showing 

does not rebut a prima facie case of violation, conflicts with 

the permissive grant expressly contained in subsection 2(b) 
of the Act [15 U.S.C. 13(b)], which states: 
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‘‘Upon proof being made .. . that there has been 
discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case 
thus made by showing justification shall be upon the 
person charged with the violation of this section and 
unless justification shall be affirmatively shown, the 
Commission is authorized to issue an order terminating 
the discrimination .. .’? (emphasis added). 


The term ‘‘justification’? must be endowed with sub- 
stantive content. And necessarily, it means something other 
than the defense of meeting competition, for that defense 
is expressly provided in the next-following proviso of sub- 
section 2(b).% As used in the statute, ‘‘justification’’ 
broadly connotes both affirmative defenses and rebuttal 
evidence to controvert the evidence of the prima facie case 
or inferences drawn therefrom. See American Law Insti- 
tute, Price Discrimination, supra, 88. 


Nor can 2(b) be said to be limited solely to a charge 
under subsection 2(a), for that subsection makes no refer- 
ence to ‘‘services or facilities furnished’’; subsection 2(e) 
alone deals with these practices. Yet the Commission’s 
present construction reads the phrase ‘‘service or facili- 
ties’? out of the first provision of subsection 2(b). 


There can be no more basic justification or rebuttal of 
a practice charged under subsection 2(e) than proof that 
the discrimination alleged is barren of the adverse com- 
petitive effect which it was the sole purpose of the Robinson- 
-Patman amendment to the Clayton Act to prohibit. 


No case heretofore has ever sought to construe the im- 
pact of this proviso of subsection 2(b) on 2(e).% We 





28 ‘¢Provided, however, that nothing herein contained shall prevent a seller 
. rebutting the prima facie case thus made by showing that a lower price or 
the furnishing of service or facilities to any purchaser or person was made in 
good faith to meet an equally low price of a competitor, or the service or 
facilities furnished by a competitor.’’ 


29 For discussion generally of effect of this proviso on proof requirements 
of subsections 2(a) and 2(f), see Federal Trade Commission v. Morton Salt, 
334 U.S. 37 (1948); Automatic Canteen v. Federal Trade Commission, 346 
U.S. 61 (1953). 
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submit that no violation of subsection 2(e) can be found 
where the record affirmatively shows that there is no 
probability of injury to competition. This is not to say 
that the Commission must affirmatively show competitive 
injury as an element of its prima facie case under 2(e). 
But the presumption of competitive injury in the Com- 
mission’s prima facie case is rebutted by evidence which 
shows the absence of such injury. This view finds support 
in a leading authority on the act: 


‘‘A more equitable and consistent result would be 
reached by treating disproportionate merchandising 
payments or services to competing purchasers as prima 
facie evidence of unlawful discrimination, subject to 
rebuttal by showing that there was in fact no discrimi- 
nation between such purchasers sufficient to confer 
a substantial competitive advantage. This would not 
add to the burden of proof of the Commission or 
plaintiff, but would place discrimination in price and 
discrimination in promotional allowances or services 
on a par as prohibited offenses. American Law In- 
stitute, Price Discrimination, supra, pp. 120-21. 


We urge this Court to place an outer limit on the reach 
of subsection 2(e) so that the Commission can not extend 
it beyond the range of the ‘‘dominating general purposes’’, 
or ‘‘generally expressed legislative policy’’, of the statute. 
Treated as an ‘‘indirect price discrimination’’ within the 
meaning of subsection 2(a),* these charges would have 
been dismissed. The purpose of the Robinson-Patman 
Amendment was summarized in the House Report on the 
bill as follows: 


‘¢The object of the bill briefly stated is to amend section 
2 of the Clayton Act so as to suppress more effectually 
discriminations between customers of the same seller 
not supported by sound economic differences in their 
business positions or in the cost of serving them. Such 
discriminations are sometimes effected directly in 


30 See 80 Cong. Rec. 6282 (1936) [Bill condemns services, facilities ‘‘used as 
an instrument of price discrimination’’] ; 80 Cong. Rec. 9418 (1936) [prohibits 
‘‘the grant of discriminations” under the guise of preferential services, facili- 
ties]. Cf. Rep. Atty. Gen. Nat. Comm. 192 (1955), Rowe, op. cit. supra, 136. 
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prices, including terms of sale; and sometimes by 
separate allowances to favorite customers for pur- 
ported services or other considerations which are un- 
justly discriminatory in their results against other 
customers.* 


Yet, the Commission’s decision here goes far beyond that 
legislative purpose, without rationalization in any counter- 
vailing public policy. 


The construction urged here presents no conflict with the 
procedural rules established in Corn Products and Elizabeth 
Arden and would for the first time give substance to the 
“<justification’’ expressly provided in subsection 2(b). 


Neither Corn Products nor Elizabeth Arden say that 
absence of competitive injury is irrelevant to a 2(e) pro- 
ceeding. In both cases, competitive injury was inferable 
from the grossly discriminatory treatment of customers 
vigorously competing with one another.” But there is 
no element of competitive injury here. This case presents 
‘a problem of statutory interpretation not presented in any 
‘previous 2(e) case: The question of a balancing a prima 
facie case of violation against a proven absence of com- 
petitive injury. 

We submit that petitioner has rebutted the Commission’s 
prima facie case, as provided for in subsection 2(b), by 
showing the absence of probable competitive injury. 





31H. Rep. 2287, 74th Cong. 2d Sess. 7 (1936). See also American Law 
Institute, Price Discrimination, supra, p. 10. 

32 Corn Products expended over $200,000 annually for nationwide advertising 
featuring the presence of its dextrose in Curtiss Candy Bars while wholly deny- 
ing such advertising services to competing candy companies ‘‘ purchasing dex- 
trose for the very purpose for which Curtiss was purchasing it. ’’ 144 F. 2d at 
219. Elizabeth Arden ‘‘tailored’’ its terms for providing demonstrator services 
in order ‘‘to accomplish the exclusion’’ of its smaller customers while granting 
free demonstrator service to its larger prestige customers with whom the 
smaller customers were in direct competition. 156 F. 2d at 133. 
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5. The Court Decisions Under Subsection 2(c) of the Act Do 
ris Sustain the Commission’s Interpretation of Subsection 
e 

In holding subsections 2(d) and (e) per se offenses, the 
Commission has loosely equated those subsections with sub- 
section 2(c) of the Robinson-Patman Act, which prohibits 
certain types of brokerage payments and has found support 
for its 2(d) and (e) rulings in court decisions construing 
subsection 2(c). See, for example, In the Matter of Henry 
Rosenfeld, Inc., supra. But the 2(c) cases do not provide 

a basis for the Commission’s ruling here. 


Subsection 2(c) defines an offense wholly distinct from 
the other subsections of the Robinson-Patman Act. It is 
the only subsection which does not deal with discrimination; 
a violation of 2(c) does not require proof that two pur- 
chasers were treated unequally. Southgate Brokerage Ce. 
v. Federal Trade Commission, 150 F. 2d 607 (4th Cir. 1945). 
In contrast, subsections 2(a), 2(d) and 2(e) deal explicitly 
with discrimination between different purchasers—in price, 
in allowances, and in services or facilities. 


The controlling 2(c) decisions hold only that Congress 
intended to place an absolute ban on certain types of 
brokerage payments and that ‘‘paragraph (a) and (c) 
possess separate significance and are independent of each 
other.’’ Great Atlantic and Pacific Tea Co. v. Federal 
Trade Commission, 106 F. 2d 667 (3rd Cir. 1939). See 
also Biddle Purchasing Co. v. Federal Trade Commission, 
96 F. 2d 687 (2nd Cir. 1938), cert. den. 305 U.S. 634; 
Oliver Bros., Inc. v. Federal Trade Commission, 102 F. 2d 
763 (4th Cir. 1939). 


In contrast, the fundamental interdependence of sub- 
sections 2(a) and 2(e) was shown in Gus Blass, and the 
substantial extent to which the Courts and the Commission 
itself have relied on 2(a) in interpreting 2(e) has been 
discussed previously. Moreover, it is significant that in 
the A & P case, while stating that subsection 2(b) was 
inapplicable to 2(c), the Court of Appeals pointed out 
explicitly that ‘‘the language of paragraph (b) relates to 








44 


proceedings brought pursuant to the provisions of para- 
graphs (a) and (e) ...’’? 106 F. 2d at 677 (emphasis 
added).** 


6. The Commission Erred in Excluding Evidence of 
Cost Justification 
Cost justification is an absolute defense to a charge of 
discrimination under subsection 2(a) of the Robinson- 
Patman amendment which provides: 


‘¢. . . [N]othing herein contained shall prevent differ- 
entials which make only due allowance for differences 
in the cost of manufacture, sale or delivery resulting 
from the differing methods or quantities in which such 
commodities are to such purchasers sold or delivered.’’ 


The Act is silent as to the availability of cost justification 
as a defense to a charge of discrimination under any other 
subsection of the Act, although it would seem most signifi- 
eant that the cost justification provision, while physically 
a part of subsection 2(a), refers generally to ‘‘differentials’’ 


rather than specifically to ‘‘price differentials’’. The 
Commission nevertheless held cost justification unavail- 
able, as a matter of law, to a charge of discrimination in 
‘gervices and facilities under subsection 2(e) (J.A. 36, 
306-315). 


The Commission’s ruling clashes sharply with legislative 
history and with the general legislative purpose under- 
lying the entire Robinson-Patman Act. 


33 We are aware that in the Oliver case, the Court commented, ‘‘It is per- 
fectly clear all three of these practices, [ie. the practices prohibited by 2(c), 
2(d) and 2(e)] were forbidden because of their tendency to lessen competition 
and create monopoly without regard to their effect in a particular case’’ 
102 F. 2d at 767. But we do not think the equation of 2(d) and (e) with 
2(¢) as a flat prohibition is ‘‘ perfectly clear’’ at all, and we think the state- 
ment must be viewed simply as unfortunate dictum. It has no support in the 
legislative history of the Act and disregards the interrelationship of the dis- 
criminatory practices prohibited in 2(a), 2(d) and 2(e). Moreover, while 
_ the 4 ¢ P Court cited that dictum from Oliver, the Court’s further statement 
that subsection 2(b) is applicable to subsection 2(e) is in direct conflict: 
if a practice is flatly forbidden without regard to its effect in a particular 
case, then there would be no occasion to introduce evidence in justification. 
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The final report of the House Judiciary Committee on 
the Patman bill, which became the Robinson-Patman 
amendment, strongly suggested the availability of cost 
justification generally throughout the Act,“ and flatly 
stated that the general object of the bill was ‘‘to suppress 
more effectually discriminations . . . not supported by 
sound economic differences in their business positions or 
in the cost of serving them’’, expressly defining such dis- 
criminations to wmclude services and facilities. H. Rep. 
2287, 74th Cong. 2d Sess. 7 (1936). 


We think the Commission erred in holding cost justifica- 
tion unavailable as a defense under subsection 2(e). It is 
totally illogical to permit cost justification of a dollars-and- 
cents price discrimination but to refuse cost-justification of 
@ service discrimination which can be computed in exact 
dollar-and-cents terms. 


But we believe the fundamental rule of law which permits 
a showing of absence of competitive effect to rebut a prima 
facie showing of violation of 2(e) necessarily encompasses 
the more limited rule which permits the defense of cost 
justification. If the cost justification provision is available 
here, then a fortiori the competitive injury provisions are 
available. And since no evidence relating to cost justifica- 
tion was actually introduced in evidence, while the record 
of this proceeding affirmatively showed the absence of any 
probability of competitive injury and the Commission so 
found, we do not further argue the Commission’s error 
in precluding a showing of cost justification. 





34‘‘TIn conclusion, your committee wishes to correct some important mis- 
apprehensions, and even misrepresentations, that have been broadly urged with 
regard to the probable effect of this bill. There is nothing in it to penalize, 
shackle, or discourage efficiency, or to reward inefficiency. 

‘* Any physical economies that are to be found in mass buying and distribu- 
tion, . . . none of them are in the remotest degree disturbed by this bill. 
Nor does it in any way infringe the seller’s freedom to give a part or all 
of the benefit of the saving so effected to others with whom he deals. .. .’’ 
H.Rep. 2287, 74th Cong. 3d Sess. 17 (1936). 
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C. THE FOREGOING ARGUMENTS SHOULD BE SUSTAINED FOR 
THE FURTHER REASON THAT THE COMMISSION’S ORDER 
WOULD NOT SERVE THE PUBLIC INTEREST 

The Hearing Examiner found that ‘‘it would be a rather 
strange situation for the Federal Trade Commission to 
undertake to give relief’’ to a group of merchants who 
apparently did not need relief and were indifferent about 

relief (J.A. 302). 


But quite apart from the witnesses’ indifference to re- 
lief, the Commission’s order would not in practical effect 
grant relief of any kind to the small fabric stores. The 
order requires petitioner to cease and desist from furnish- 
ing catalogs, cabinets or other equipment or facilities to 
any customer unless furnished on proportionally equal 
terms to all customers. It can be implemented in one of 
two ways: By furnishing these services free to Red Fronts 
and fabric shops alike or to neither of them. 


As a realistic business matter, the order will inevitably 
work a hardship on petitioner’s smaller fabric store cus- 
tomers. 


Petitioner now services 6,000 smaller customers at a 
financial loss. These are largely smaller fabric stores, 
using patterns to promote their fabric sales, but discarding 
for full credit more patterns than they purchase. The 
‘present heavy burden of selling these stores would become 
intolerable if petitioner were required to offer them the 
services it now supplies to the Red Fronts. For example, 
petitioner would be required to furnish free catalogs and 
cabinets, worth hundreds of dollars, to the witness Dotson, 
already an unprofitable customer, who testified he pur- 
chased $178 in patterns during a year—paying for only 
one out of every three patterns shipped to him—so long as 
petitioner continued to make catalogs and cabinets avail- 
able without cost to Red Front stores. 


During the course of his testimony, petitioner’s president 
was asked by counsel prosecuting the complaint whether 
Simplicity would be likely in the future to cease selling 
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to these thousands of presently unprofitable fabric store 
accounts. He answered: 


“‘T certainly would not, sir, and that is straight and 
unequivocal. As long as a small merchant conforms 
to the normal business practices of paying his bills 
and has his store open, he is going to get service from 
Simplicity Pattern Company, unless it is made im- 
possible for me to do so’’ (J.A. 293) 


Petitioner cannot sell the Red Front stores on the terms 
it charges the fabric stores (nor can any other pattern 
company). Red Front store witnesses testified that their 
stores were now operating on the narrowest profit margin 
and they would continue to stock patterns only so long as 
they returned a profit. But petitioner cannot, as a prac- 
tical financial business matter, be expected to grant all of 
its customers the services granted the Red Front stores. 


The hearing examiner conceded ‘‘I am rather impressed 
by the reasons advanced . . . for the differences between 
the two groups of purchasers.”? (J.A. 305). Yet the in- 
ference is inescapable that the Commission’s order might 
create the commercial situation which petitioner’s presi- 
dent feared. If the order requires Simplicity to give up 
either its profitable Red Front business, or stop doing busi- 
ness with many already unprofitable smaller fabric store 
customers, its decision is, as a matter of commercial realism, 
is predictable. 


The Commission’s order is detrimental to the public 
interest. 
VI. CONCLUSION 


The Commission erred in holding that petitioner violated 
subsection 2(e) of the amended Clayton Act in furnishing 
services and facilities to Red Front stores and fabric stores 
on disproportionate terms. It disregarded the overwhelm- 
ing evidence that Red Front and fabric stores are not in 
competition within the meaning of the statute. It treated 
as irrelevant the uncontroverted proof, and its own affirma- 
tive finding, that the disparate treatment created no prob- 
able competitive injury. 
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The Commission’s decision is based upon a faulty 
construction of subsection 2(e) of the Clayton Act. 
‘The terms of the Act itself, the legislative purpose and 
history underlying subsection 2(e), and the controlling case 
precedents require a consideration of ‘‘competition’’ in 
economically realistic terms and a construction of 2(e) 
which permits an absence of competitive injury to be shown 
‘in justification of, and rebuttal to, a prima facie case of 
violation. 

We respectfully urge that the Federal Trade Commis- 
sion’s order to cease and desist be set aside. 


Respectfully submitted, 


Wirtum Soon 
Rosegr L. Wap 


of 
Howrey & Smon 


1300 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Attorneys for Petitioner 
Davi VorHaus 
Srmyney GREENMAN 
521 Fifth Avenue 
New York, N.Y. 


Of Counsel 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of respondent the questions are: 


1. Whether the Commission’s finding that ‘‘Ten Cent’’ 
chain stores and smaller stores, such as yard goods stores, 
are in competition in the sale of petitioner’s patterns is 
supported by substantial evidence. 


2. Whether probability of injury to competition is a 
pertinent consideration in a Section 2(e) Clayton Act 


case. 


3. Whether cost justification is a defense to a Section 2(e) 
Clayton Act violation. A preliminary question is: 

(a) Whether the record furnishes a basis for considera- 
tion by this Court of the question where petitioner intro- 
duced no evidence of cost justification and made no offer 
of proof. 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


~~ 


Smumpuicrry Parrern ©o., Inc., Petitioner 
v. 


FeperaL Trape Commission, Respondent 


On Petition to Review an Order of the 
Federal Trade Commission 


BRIEF FOR RESPONDENT 


I, COUNTERSTATEMENT OF THE CASE 


This case arises upon a petition to review and set aside 
an order to cease and desist issued by the Federal Trade 
Commission (J.A. 29)? pursuant to Count II of a com- 
plaint (J.A. 2-4, 10-12),? charging petitioner with discrimi- 
nating in favor of ‘‘larger customers’’ against “‘smaller 


1‘*J.A.’? page references are to petitioner’s and respondent’s Joint 
Appendix. 


2 The complaint, Count I (J.A. 2-10), also charged petitioner with violation 
of Section 5 of the Federal Trade Commission Act, which charge was dis- 
missed in the order. Paragraphs 1-6 of Count I (J.A. 2-4), however, were in- 
corporated by reference into Count II (J.A. 10-12). 
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customers’’ in violation of Section 2(e) of the Clayton 
Act, as amended by the Robinson-Patman Act.® 

The complaint (Count IT; J.A. 2-4, 10-12), issued Octo- 
ber 18, 1954, alleged that petitioner, which manufactures 
and sells in interstate commerce dress patterns used by 
women and girls in making their own clothing, discrimi- 
nated in favor of certain larger retail customers (chain 
‘“‘Ten Cent’’ stores) against certain smaller retail cus- 
tomers by furnishing free of charge to the larger cus- 
tomers monthly counter catalogs and pattern cabinets, while 
charging competing smaller customers for such services 
and facilities; that counter catalogs, which contain illustra- 
tions of all current patterns, are necessary to the sale of 
patterns in a retail store; that pattern cabinets are neces- 
sary to the proper storage and ready access for sale of 
patterns; and that the discrimination so charged consti- 
tutes a violation of Section 2(e) of the Clayton Act, as 
amended by the Robinson-Patman Act. 

Petitioner’s answer (J.A. 15-18, 21-23) admitted the 
jurisdictional facts, but denied that it discriminates between 
' competing customers in its distribution of monthly counter 
catalogs and pattern cabinets. This denial of competition 
between customers was based on the allegation that cer- 
- tain of petitioner’s customers carry patterns incidental to 
their primary pursuit of selling fabrics, and that such 
customers are not in competition with others who do not 
sell fabrics but who deal in patterns for profit. Petitioner 
affirmatively alleged that there are ‘‘differences in its costs 
to different customers because of differences in the cost of 
manufacture, sale or delivery resulting from the differing 
' methods or quantities in which its products are sold to its 
customers,’’ and denied that the value of any service or 


3 Section 2(e) reads as follows: 


‘*That it shall be unlawful for any person to discriminate in favor of one 

purchaser against another purchaser or purchasers of a commodity bought for 
resale, with or without processing, by contracting to furnish or furnishing, or 
by contributing to the furnishing of, any services or facilities connected with 
| the processing, handling, sale or offering for sale of such commodity so pur- 
chased upon terms not accorded to all purchasers on proportionally equal 
terms’’ 49 Stat. 1527, U.S.C.A., Title 15, § 13.(e). 
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facility furnished to any customer and not furnished to 
another exceeds the aforesaid differences in costs. 

Issue having been joined, hearings were held before an 
examiner of the Commission. During a conference of 
parties (J.A. 306-315), the examiner expressed his view that 
cost justification was not a defense available in a Section 
2(e) Clayton Act case, but stated further that should he re- 
fuse to receive such evidence if offered, petitioner would be 
permitted to make an offer of proof in order to clarify and 
preserve its point in the event the case might ultimately 
go to court (J.A. 311, 312). Petitioner, however, rested 
without offering any further evidence and without making 
any offer of proof (J.A. 315). 

The examiner issued his initial decision (J.A. 23-29) on 
September 17, 1956. Count I, which was separate and 
apart from Count II, was dismissed for failure of proof of 
injury to competition (J. A. 29).* 

With respect to Count II, the hearing examiner found 
that petitioner had discriminated between larger and 
smaller customers as charged (J.A. 26); that while there 
were differences in approach and in methods of sale of 
patterns between syndicate ‘‘Ten Cent’’ stores and small 
stores such as yard good stores, the two types of customers 
were in competition in the sale of petitioner’s patterns 
(J.A. 26-27). 

Count II of the complaint had not alleged competitive 
injury, and the examiner held (J.A. 27-28) that Section 
2(e) requires no such proof.° He concluded that the 





4In affirming the hearing examiner on this point, the Commission specifically 
stated, ‘‘This conclusion is based on the failure of proof and nothing more’’ 
(J.A. 35). 

Discriminations in terms involved in Count I related to (a) extent of charges 
made for original inventories, (b) length of contracts required of customers, 
(c) requirements as to customer purchases of advertising literature and 
(d) prepayment by petitioner of shipping costs. These discriminations in 
terms involved in Count I differ from the discriminations in the furnishing of 
free catalogs and free pattern cabinets involved in Count II (J.A. 10-12, 26). 

5 While acknowledging in its appeal to the Commission (J.A. 30) that no 
allegations of competitive injury were made, nor proof offered under Count ITI, 
petitioner has nevertheless stated as a fact that ‘‘the competitive consequences 
of the practices alleged under the two counts [I and II] were identical’’ 
(Br. 2). 
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charges under Count IT had been sustained, that petitioner 
had therefore violated Section 2(e) of the amended Clay- 
ton Act, and issued an order to cease and desist. (J.A. 
27-29). 
_ Cross appeals having been taken from the initial deci- 
sion, the Commission, upon briefs and oral argument, on 
March 13, 1957, denied both appeals and adopted the find- 
ings, conclusions and order contained in the initial de- 
cision (J.A. 37). 

Petitioner was found to be one of the largest manufac- 
turers and distributors of dress patterns in the United 
States, selling in interstate commerce throughout the 
United States (J.A. 24). The record shows that its net 
sale of patterns, after discards and allowances, exceeded 
$8,000,000 in 1951 (J.A. 200) and rose to over $10,000,000 
in 1954 (J.A. 219, CX 44A-J.A. 322) ;* that in 1951 it ac- 
counted for 45,000,000 of a total of 92,000,000 patterns 
distributed by the five companies commonly associated with 
the sale of patterns—Vogue, McCall, Butterick, Advance 
and Simplicity, and sales through newspapers and periodi- 
eals (J.A. 208); and that in 1954 it sold over 47,000,000 of 
the 100,000,000 total industry figure (J.A. 322), accounting 
for 3314 percent of total industry dollar sales (J.A. 238). 

Petitioner has approximately 12,300 customers (with 
some 17,200 outlets) throughout the continental United 
States (J.A. 215). Among its customers are at least eight 
so-called ‘‘Ten Cent’’, ‘‘Syndicate’’ or ‘‘Red Front’’ 
stores. Within this group are F. W. Woolworth, S. S. 
Kresge, S. S. Kress, Newberry, McClellan, McCrory, 
_ A. GC. Murphy, and Neisner (J.A. 206, CX 44B-J.A. 323). 
Aside from mail order houses, petitioner also sells to de- 
partment stores and smaller customers, the latter being 
classed as fabric or yard goods stores (J.A. 33). There 
are 10,086 such smaller customers (82 percent of 12,300; 
J.A. 218). The chain ‘‘Ten Cent’’ store customers have 





6It was stipulated by counsel (J.A. 212-216) that CX 44-J.A. 322-323 is 
to be considered as the response of the president of petitioner to the questions 
asked in CX 45-J.A. 324-326. 
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some 3,200 separate retail outlets (17,200 minus 14,000 
other than chain outlets; J.A. 239) and account for 24.31 
percent of petitioner’s total dollar value of patterns, where- 
as the 10,086 smaller customers account for 30 percent of 
petitioner’s total dollar value of patterns (J.A. 218). 

Count I, in general, is concerned with discrimination in 
furnishing free services and facilities to eight or so large 
chain store accounts, such as F. W. Woolworth and S. S. 
Kresge, while requiring some 10,000 smaller customers to 
pay for such services and facilities. The chain store 
outlets and smaller independents may be in the same 
shopping area, possibly side by side and are selling the same 
Simplicity patterns at the same price to essentially the 
same segment of the public (J.A. 27, 59, 89, 90, 107, 112- 
113, 130, 141, 158, 161, 167-168, 210-211). 

Petitioner does not contest the finding (J.A. 26) that it 
sends monthly counter catalogs, which are essential to the 
retail sale of its patterns, free of charge to its ‘“Ten 
Cent’’ chain store customers while charging its smaller 
customers $1.65 or $2.00 per catalog depending upon the 
type of binding; that it supplies free of charge to such 
large chains cabinets used to store patterns while requiring 
its smaller customers to purchase or rent cabinet equip- 
ment. 

During 1954, petitioner furnished $182,660 worth of cata- 
logs free to its favored chain store accounts, while charg- 
ing its other accounts $547,358 for such catalogs. Included 
in such free distribution during 1954 were $83,198, $27,014, 
$9,834 and $8,858 worth of catalogs to Woolworth, Kresge, 
McCrory and McClellan, respectively, or catalogs of the 
approximate value of over seven percent of net purchases 
of those chain store accounts (CX 44-J.A. 322, 323). This 
seven plus percent relationship of the value of catalogs 
to net purchases holds true with respect to all accounts.” 

While the cabinets furnished free to chain stores and 
sold or rented to the smaller customers were found to 
differ in design and appearance (J.A. 27), they do con- 


7 $730,018 is the total value of catalogs sold and furnished free as compared 
to $10,032,911 net sales (CX 44-J.A. 322). 
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stitute a substantial factor to both kinds of stores.* As 
examples: S. S. Kresge, with 540 stores carrying Sim- 
plicity patterns, was using $122,244 worth of free cabinets, 
or an average value of $226 plus per store; McCrory, with 
195 stores carrying Simplicity patterns, was using $42,710 
worth of free cabinets, or an average value of $218 plus 
per store; McClellan, with 202 stores carrying Simplicity 
patterns, was using $35,387 worth of free cabinets, or an 
average value of $175 plus per store; and Woolworth, with 
1823 stores carrying Simplicity patterns, was using 
$303,359 worth of free cabinets, or an average value of 
$166 plus per store (CX 44-J.A. 323).° Proprietors of 
smaller stores testified, for example, to the following 
purchases of cabinets from Simplicity: (1) one cabinet for 
$150 (J.A. 48), (2) one cabinet for $150 (J.A. 148), (3) 
three cabinets at $100 each (J.A. 165-166). 

The Commission found (J.A. 27) that a yard goods store 
usually makes no profit on patterns and does not expect to 
do so, but handles patterns to promote the sale of fabrics 
and because its customers expect this service; that pat- 
terns, catalogs and advertising material are prominently 
displayed and the customer is invited to sit and browse 
through the material, all in order to promote fabric sales; 
that with a ‘‘Ten Cent’’ chain store, patterns must stand 
on their own feet and show a profit, or the store will not 
handle them; that patterns are usually kept in a cabinet 
under the counter and about the only thing the prospective 
- eustomer sees is the catalog which is allowed a small space 
on the counter; that no use is made of petitioner’s adver- 
tising material. 





8 Three Woolworth store managers testified to having 8, 6 or 7, and 10 
under-counter cabinets in their respective stores (J.A. 183, 193, 195). The 
record shows an instance of a chain (Kresge) being offered its choice of 
under-counter or floor-type cabinets, with approximately three times as many 
under-counter cabinets being required as floor-type (CX 49-J.A. 327-328). An 
independent proprietor testified to having had 9 sectional cabinets and con- 
verting to 3 drawer-type (J.A. 165-166). 


® Petitioner (Br. 8),without record reference, places only a $2.00 value 
on cabinets furnished free to chains. Petitioner is obviously in error. 
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While it was found that fabric stores usually lose money 
on pattern sales, patterns are sold as a business enterprise 
with concern as to the amount of loss incurred and with 
an eye toward the possibility of decreasing such losses and 
possibly making a profit. One fabric store proprietor 
testified that he would like to make money on patterns if 
he could (J.A. 61); another that if he were given catalogs 
free his losses would at least be less (J.A. 96), that he 
would like to build his pattern department into a profit- 
able operation (J.A. 99), that a store with a large enough 
volume can make money on patterns (J.A. 100) and that 
he would like to get patterns as cheaply as possible (J.A. 
111) ; another that he about breaks even on the sale of pat- 
terns (J.A. 149) and carries them to make a profit as well 
as to serve customers (J.A. 157) and would like to make 
as much profit as possible on patterns (J.A. 160); and 
still another that he about breaks even on patterns (J.A. 
172) and that he could make more profit if he received 
the same terms as are afforded §. S. Kresge (J.A. 180).?° 

Fabric stores mirror in miniature department stores 
which devote 20 to 40 feet to pattern sales (J.A. 220-221, 
227). Fifty percent of the fabric stores that Simplicity 
sells to carry only Simplicity patterns. The other 50 per- 
cent carry only one or two competitive lines (J.A. 228).!* 

While ‘‘Ten Cent’’ chains will not handle patterns un- 
less they stand on their own feet and show a profit (J.A. 





10 There is no basis for petitioner’s statement (Br. 8, 9) that fabric stores 
‘¢without exception’? * * * ‘‘all’’ lose money on fabric sales, would do so 
even if they received the terms offered ‘‘Red Front’’ stores, and that this is 
of no concern to them. 


11 Petitioner is in error when it describes (Br. 7) the pattern areas in fabric 
stores as being 20 to 40 feet in length. 


12 There is no basis for petitioner’s statement (Br. 7) that most fabric 
stores carry 3 or 4 lines of patterns, that (Br. 8) the space devoted by small 
accounts to the sale of patterns and their investment in the pattern depart- 
ment is unrelated to the volume of pattern business, and that it would) be less 
costly for fabric stores to carry one line of patterns instead of three or four. 
One fabric store proprietor testified that he could not say he would make more 
profit on patterns alone if he carried only one line instead of three (J.A. 172) ; 
another, that he was able to minimize his loss by spreading it over three 
companies (J.A. 142). 
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27),7* there is an additional reason for carrying patterns. 
This is revealed in a letter from Simplicity to the S. S. 
Kresge Company (CX 47-J.A. 326) in which it is em- 
phasized that adequate catalogs are essential for sewing 
notions sales as every pattern purchased in a Kresge 
store ‘‘must also mean the sale of over a dollar’s worth of 
sewing notions’’ F. W. Woolworth carries patterns dispite 
the fact that the mark-up on patterns is considerably be- 
low its normal mark-up (J.A. 83) and pattern turnover is 
only 1.42 percent per year as compared to an average 
annual 4 or 5 times turnover on other stock (J.A. 77).% 

The chain stores make no use of petitioner’s advertising 
material (J.A. 27). The extent of their pattern sales, how- 
ever, is partially attributable to Simplicity’s general pro- 
motional program (CX 23-J.A. 316-317).% 


Il. STATUTES AND RULES INVOLVED 


[For convenient reference, Sections 2(a), (b), (¢), (d) 
and (e) of the Clayton Act, and pertinent portions of the 
Federal Trade Commission Rules of Practice for Adjudi- 
'eative Proceedings are reproduced in an appendix at the 
end of this brief.] 


Ill. SUMMARY OF ARGUMENT 


In response to concessions demanded as conditions 
for carrying Simplicity patterns, Simplicity furnishes serv- 
ices and facilities to ‘‘Ten Cent’? chain stores which are 
not provided to competing independents. These conces- 
gions are in the nature of free monthly catalogs which are 


13 Petitioner unjustifiably relies upon this finding (Br. 8, 9) for the proposi- 
tion that ‘‘Red Front’’ stores carry patterns ‘‘solely’’ and ‘‘only’’ to make 
a profit. 


14 The president of petitioner estimates an average 114 times annual turn- 
over of patterns in chain ‘‘Ten Cent’’ stores as against an average turnover 
of other stock of 7 times (J.A. 244). 


15 As petitioner makes no contention that services and facilities have been 
_ furnished on proportionally equal terms by reason of the furnishing of services 
- alternative to cabinets and catalogs, respondent makes no further factual 
statement with regard to other promotional activities of petitioner. 
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worth over 7 percent of the purchase price of the patterns, 
and about $200 worth of cabinets free to each store of 
the favored chains. This instance of favoring chain stores 
over competing independents is an example of the very 
practice which Congress, in passing Section 2(e) of the 
Clayton Act, deemed to be contrary to the public interest. 


(1) The Commission’s finding that ‘Ten Cent’’ chain 
stores and independent fabric stores are in competition 
in the sale of Simplicity patterns is supported by substan- 
tial evidence, and should be affirmed. 

Chain stores and independents sell the same Simplicity 
patterns, at the same price and to the same trade. Pattern 
buyers for the chains and independent proprietors, alike, 
testified that the two classes of stores are in competition. 
They also testified to individual competitive elements. 

Fabric stores vigorously compete and concentrate on the 
sale of patterns, even though they may make no direct 
profit on the sale, in order to make the additional sale of 
fabrics. ‘‘Ten Cent’’ chain stores sell patterns in order 


to make a profit, and also to sell related sewing accessories. 
In the exercise of this common purpose to sell, the two types 
of stores are in competition with each other, regardless of 
the variant reasons they may have for competing. 


(2) Petitioner’s present contention that a showing of 
no probability of injury to competition is a valid defense 
to a Section 2(e) case, is different from the contention it 
made before the Federal Trade Commission that the Com- 
mission must prove the element of injury to competition 
before finding a violation of Section 2(e). Petitioner’s 
present contention in this regard not having been urged 
before the Commission, petitioner has no right to present 
it to this Court. 

Sections 2(a) and 2(e) are separate pronouncements of 
separately defined unlawful acts. Section 2(e) contains no 
reference to injury to competition and there is no basis 
for reading the ‘‘injury to competition’’ provision of Sec- 
tion 2(a) into 2(e). This is well-settled by judicial prece- 
dent. Corn Products Refining Co. v. Federal Trade Com- 
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mission, 324 U.S. 726, 745 (1945) ; Corn Products Refining 
Co. v. Federal Trade Commission, 144 F.2d 211, 219 (C.A. 
7, 1944) ; Elizabeth Arden, Inc. v. Federal Trade Commis- 
ston, 156 F.2d 132, 185 (C.A. 2, 1946), cert. denied 331 U.S. 
806 (1947).?° 

In enacting Section 2(e), Congress considered the ad- 
verse effect upon competition of the practice covered, and 
absolutely prohibited that practice without regard to the 
effect in a particular case Oliver Bros., Inc. v. Federal 
Trade Commission, 102 F.2d 763, 767 (C.A. 4, 1939) ; Webb- 
Crawford Co. v. Federal Trade Commission, 109 F. 2d 268, 
269 (C.A. 5, 1940), cert. denied 310 U.S. 638 (1940). 
' In any event, there is no finding, as petitioner contends, 
to the effect that the discriminations charged in violation 
of Section 2(e) have no probability of injuring competition. 
- The discriminations with which we are concerned are 
charged in Count II of the complaint and they are different 
from those charged in Count I, with respect to which the 
Commission held only that there was a failure of proof 
of injury.”’ 


(3) Petitioner introduced no evidence and made no offer 
of proof with respect to cost justification. The record 
therefore does not furnish a basis for the consideration by 
this Court of any question of cost justification. 

There is no more merit for reading the ‘‘cost justifica- 
tion’’ provision of Section 2(a) into 2(e) than for read- 
‘ing the *‘injury to competition”’ provision of Section 2(a) 
into 2(e). The authorities and reasons against doing the 
latter also dictate against doing the former. 


16 Additional precedent is found in cases refusing to read the ‘‘injury to 
competition provision’’ of Section 2(a) into 2(c). Biddle Purchasing Co. v. 
Federal Trade Commission, 96 F.2d 687, 690 (C.A. 2, 1938), cert. denied 
305 U.S. 634 (1938); Oliver Bros., Inc. v. Federal Trade Commission, 102 F.2a 
763, 766, 767 (C.A. 4, 1939); Great Atlantic ¢ Pacific Tea Co. v. Federal 
Trade Commission, 106 F.2d 667, 676-677 (C,A. 3, 1939), cert. denied 308 U.S. 
625 (1940), and Webb-Crawford Co. v. Federal Trade Commission, 109 F.2d 
268, 269 (C.A. 5, 1940), cert. denied 310 U.S. 638 (1940). 


17 No finding of no injury to competition was ever made with respect to any 
aspect of Count I or II. 
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The comparable contention for reading the ‘‘cost justi- 
fication’’ provision of Section 2(a) into 2(c) was rejected 
in Great Atlantic & Pacific Tea Co. v. Federal Trade Com- 
mission 106 F. 2d 667, 675-677 (C.A. 3, 1939), cert. denied 
308 U.S. 625 (1940). 


IV. ARGUMENT 
PRELIMINARY STATEMENT 

Section 2(e) of the Clayton Act probibits the furnishing 
of services and facilities to any customer upon terms not 
accorded to all competing purchasers on proportionally 
equal terms. The Commission found that petitioner vio- 
lated this Section by discriminating between ‘‘Ten Cent’’ 
chain stores and competing independents in the furnishing 
of pattern catalogs and cabinets. Petitioner contests 
the Commission’s finding of fact that the chain stores and 
independents involved are in competition, asserts that the 
‘injury to competition” and ‘‘eost justification’? provi- 
sions of Section 2(a) of the Clayton Act should be read 
into Section 2(e), and contends that the present proceed- 
ing is not in the public interest. 

As demonstrated, infra, pp. 13-20, the Commission’s 
finding as to competition between chain stores and in- 
dependents is supported by substantial evidence, and, infra, 
pp. 21-27, 31-32, the ‘‘injury to competition’’ and ‘‘cost 
justification’’ provisions of Section 2(a) have no place in a 
Section 2(e) proceeding. 

As for public interest, this case involves an instance of 
discrimination in favor of chain stores and against inde- 
pendents—the very practice which Congress, in passing 
Section 2(e) of the Robinson-Patman Act, deemed to be 
contrary to the public interest.*® 





18 Passage of the Robinson-Patman Act followed the Federal Trade Com- 
mission’s ‘‘ Final Report on the Chain Store Investigation’’, Sen. Doc. No. 4, 
74th Cong., 1st Sess. (1934), which disclosed competitive advantages gained 
by chain stores, including the receipt of preferential promotional allowances. 

As stated by Congressman Patman, his bill, which ultimately became the 
Robinson-Patman Act, was ‘‘designed * * * to protect the independent mer- 
chant, the public whom he serves, and the manufacturer from whom he buys, 
from exploitation by his chain competitor’’, 79 Cong. Rec. 9078 (1935). 
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As stated by the Court in Webb-Crawford Co. v. Federal 
Trade Commission, 109 F. 2d 268, 269 (C.A. 5, 1940), cert. 
denied, 310 U.S. 638 (1940) : 


Section 5 of the Federal Trade Commission Act 
* * * relates to orders against unfair methods of com- 
petition, and as to those a finding that proceedings 
would be in the public interest is made an element. 
That section is inapplicable * * * [in a Section 2(c) 
Clayton Act proceeding]. * * * The Congress con- 
sidered the effect on commerce of the things named in 
subsection (c), and absolutely prohibit them." The 
Trade Commission is not to enter on any enquiry about 
the evil effect, nor whether a proceeding would be in 
the public interest. Its duty is to enforce the pro- 
hibition. 

Simplicity furnishes free catalogs and cabinets to chain 
stores in response to conditions imposed by them for carry- 
ing Simplicity patterns,” and not pursuant to any plan for 
proportionalizing such services and facilities among 
customers. 

While petitioner contends that it now sells 6,000 smaller 
customers at a financial loss (Br. 46), that leaves over 
4,000 such independent customers who are sold by petitioner 

at varying degrees of profit. But regardless of any 
asserted basis for proportionalizing services and facilities 
‘among its individual customers, petitioner gives free 
cabinets and catalogs to chain stores as a class and does 
not provide such free services and facilities on any terms 
to any of its over 10,000 smaller customers. 

Petitioner contends (Br. 47) that it ‘‘cannot sell the Red 

Front stores on the terms it charges the fabric stores.’ 





19 This is equally true of subsection (6). 


20 Simplicity was the first to sell to ‘‘Ten Cent’’ chain stores (J.A. 206). 
Simplicity would not have been able to sell to chain stores on the same terms 
as small independents (J.A. 245, 263). Terma are periodically diseussed with 
chain stores who tell Simplicity what they require in order to make a profit 

(J.A. 246, 247). 


21 If petitioner means it can only sell to ‘‘Ten Cent’’ stores on discrim- 
inatory terms demanded by them, this is the very practice Section 2(e) was 
intended to stop. 
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The Commission’s order does not require it to do so. It 
requires only that services and facilities furnished to chain 
stores be provided to competing customers on proportion- 
ally equal terms. This does not mean, as petitioner sug- 
gests (Br. 46), that it must furnish the same value of serv- 
ices and facilities to every account, but only services and 
facilities on proportionally equal terms. Hence, some 
stores would be entitled to much less than others. 

While the Commission is not required to make a finding 
with respect to public interest in the instant matter, the 
facts demonstrate that issuance of the order would clearly 
be in the public interest. 


1. The Commission’s Finding That “Ten Cent” Chain Stores 
and Smaller Stores Such as Yard Goods Stores are in 
Competition in the Sale of Petitioner’s Patterns Is Sup- 
ported by Substantial Evidence. 


Petitioner (Br. 14-26) contests the Commission’s finding 
that ‘““Ten Cent’’ chain stores and independent fabric 
stores are in competition in the sale of Simplicity patterns. 
This finding as to the existence of competition is not only 
supported by substantial evidence, but is the only reason- 
able finding that could have been made upon the record. 
Findings of the Commission, if supported by substantial 
evidence on the whole record, are conclusive. Federal 
Trade Commission v. Standard Education Society, 302 
U.S. 112, 117 (1937) ; Federal Trade Commission v. Army 
and Navy Trading Co., 6 App. D.C. 394, 396; 88 F. 2d 776, 
778 (C.A.D.C., 1937). 

Chain store customers of Simplicity, such as Woolworth, 
Kresge and McCrory, sell the same Simplicity patterns at 
the same prices as do the thousands of Simplicity’s smaller 
customers.” ‘They also sell to the same trade.* 


22 See, e.g. J.A. 107, 130, 161, 210-211. 


23 Small store proprietor Casher testified that the same woman may go into 
Kresge, Woolworth and his store (J.A. 47, 48) and may have already pur- 
chased a pattern at Kresge or Woolworth before she enters his store (J.A. 59). 

Small store proprietor Gimple testified that he tried to sell the same type 
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Mr. Sullivan, buyer of patterns for the F. W. Woolworth 

chain, testified that the sale of Simplicity patterns at the 
same price by a Woolworth store and a nearby yard goods 
shop would be competitive (J.A. 71-72). The witness con- 
sidered another to be a competitor when he was engaged in 
a contest for the buyers’ business (J.A. 79). 
- Mr. Smith, assistant notions buyer for the McCrory 
chain, testified that a McCrory store selling patterns would 
be competing for pattern customers with a fabric store 
selling patterns on the same street (J.A. 86).™ 

Small store proprietor Wall testified that the Woolworth 
store next to him is highly competitive in the sale of sew- 
ing notions and patterns (J.A. 95) and that any pattern 
Woolworth sold was in direct competition to his offering 
the same pattern for sale (J.A. 130-131). 

Small store proprietor Dotson testified that his store is 
a glorified ‘“Ten Cent’’ store patterned after the Newberry 
chain and that he considers the Woolworth store located 
near him to be his main competition (J.A. 147, 148, 149); 
that if a store carries the same item and has the same 
trading area and serves the same people, it is in competi- 
tion with him (J.A. 161). 

Small store proprietor Fliss testified that he considers 


of goods to the same type of people as the Woolworth, Kresge and Newberry 
chain stores located near him (J.A. 89, 90). 

Small store proprietor Wall testified that he did lose pattern sales to Wool- 
worth next door (J.A. 112-113). 

Small store proprietor Merber testified that Woolworth, G. C. Murphy, 
McCrory, and Kresge stores were within three or four blocks of his store 
(J.-A. 141). 

Small store proprietor Dotson testified that his store is in the same trading 
area as Woolworth (J.A. 158). 

Small store proprietor Fliss testified that his store and Kresge were suf- 
ficiently close to enjoy common automobile trade (J.A. 167-168). 


24 Petitioner (Br. 19) purports to quote counsel in support of the complaint 
as conceding that only the testimony of the 6 fabric store witnesses ‘‘has 
anything to do with the case.’’ Referral to the colloquy involved (J.A. 222- 
223) reveals that Commission counsel was quoted out of context from a dis- 
cussion concerning the admission of evidence relative to department stores, 
and made no such concession. To the contrary, respondent considers the tes- 
timony of the informed and experienced buyers of Woolworth and McCrory 
to be most enlightening on the question of competition. 
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Kresge down the street from him to be in competition with 
him in the sale of patterns and notions (J.A. 166, 169).* 

Petitioner is in error when it relates (Br. 18) that fabric 
shop witnesses ‘‘almost uniformly * * * stated they would 
be happy to have Red Front stores selling patterns on 
either side of them—so long as they did not sell fabrics.” 
Only two of six such witnesses so testified (Merber—J.A. 


141; Fliss—J.A. 172-173). And in fact, fabric shop pro-. - 


prietor Wall testified that he could not agree that having 
a Woolworth store next to him carrying Simplicity patterns 
was an asset to his store; that it was competition he could 
very nicely get along without (J.A. 96); that having a 
Woolworth Company next door to him was an asset except 
for the fact that they carried a pattern which was in direct 
competition to him (J.A. 131). And fabric shop operator 
Dotson testified that having a ‘‘Red Front’’ chain next to 
him would be the death of his business (J.A. 150). In any 
event, the advantages to a small store of having a large 
chain store next door drawing trade into an area is no 
reflection upon the competition that exists between the 
chain store and the smaller independent with respect to a 
particular item that the two stores sell in common. 

A fabric store competes to sell a pattern so that it may, 
while a customer is still in the store, make a profitable 
fabric sale. If the customer buys the pattern elsewhere 
she is liable to buy the fabric elsewhere (J.A. 87). Even 
if a fabric store loses a pattern sale to a ‘‘Ten Cent’’ 
store which carries no fabrics, there is no assurance that 
the pattern purchaser will enter that particular fabric 
store for her dress material. (See, eg., J.A. 179.) Hence, 
fabric stores vigorously compete and concentrate on the 
sale of patterns. (See, e.g., J.A. 106, 107, 110.) 

It is immaterial that the chain stores realize a direct 
profit from the sale whereas fabric stores usually do not, 
but sell patterns in order to induce an additional profitable 
fabric sale. Fabric stores, as do the chain stores, carry 


25 Small store proprietor Casher, who testified that ‘‘Ten Cent’’ chain stores 
were not his competitors, thought competition meant to undersell or cut prices 
(J.A. 47, 48). 


\e 
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patterns for the purpose of selling them.** In the exercise 
of this common purpose they are in competition, regard- 
less of the variant reasons they may have for so compet- 
ing. It is obvious that fabric dealers are in business to 
make a profit and would prefer to lose as little money as 
possible on the sale of patterns, and if possible, break even 
or show a profit.” 

While ‘‘Ten Cent’’ chain stores carry patterns only if 
they show an independent profit, the chain stores, like fabric 
stores, sell patterns for the additional purpose of selling 
other products. Patterns in ‘‘Red Front’’ stores produce 
a turnover of only 11% times per year as compared to a 4, 
5 or 7 times annual turnover of other items (J.A. 77, 
244). It is obvious that this relatively non-profitable 
item is carried in order to promote the sale of sewing 
notions which are heavily stocked in ‘‘Ten Cent’’ syndi- 
cate stores. As Simplicity stated in a letter to S. S. Kresge 
Company (CX 47-J.A. 326) ‘‘Every pattern purchased in 
your stores must also mean the sale of over a dollar’s 
worth of sewing notions so adequate Catalogs are essen- 
tial not only for pattern sales but for notions sales.’’ 

Confronted with the clear record showing of competi- 
tion between chain stores and independents, petitioner (Br. 
24-25) has seen fit to rely upon a discussion of ‘‘substan- 
tial competition’? appearing in International Shoe Co. v. 
Federal Trade Commission, 280 U.S. 291 (1930), which is 
inappropriate to the consideration of the present case. In 
the International Shoe Co. matter, a Section 7 Clayton 





26 Small store proprietor Casher testified that he does not consider the han- 
Gling of patterns comparable to a cigarette dealer who gives away matches on 
a purchase of cigarettes (J.A. 55-56). 


27 One fabric store proprietor testified he would prefer to make a profit 
on the sale of patterns (J.A. 61); another that if he were given the same 
advantages as the chains his losses would be less and that he would like to 
build his pattern operation into a profitable one (J.A. 96-99); and another 
that he is in business for a profit (J.A. 160), and that he carries patterns to 
make a profit as well as to service his customers of other items (J.A. 157). 


| 28 The pattern buyer for Woolworth testified that the mark-up on patterns 
is considerably lower than that of other products and that a pattern sale 
requires individual sales service not necessary for other items (J.A. 80, 83). 
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Act case, the Court held that the activities of two shoe 
manufacturing corporations had not constituted ‘‘substan- 
tial competition’? where the companies sold different 
quality shoes to different classes of purchasers in different 
sections of the country and in different cities. 

How different is the instant matter where over 10,000 
independent stores are in competition in various trading 
areas throughout the country with over 3,000 ‘‘Red Front’’ 
stores in the sale of an identical product at the same price 
to the very same potential customers! 

Further in the International Shoe Co. case, the Court 
was concerned with whether there was such substantial 
competition between two corporations, within the meaning 
of Section 7 of the Clayton Act, as it then read (38 Stat. 
730, 731), that a lessening thereof would injuriously affect 
the public. Section 2(e) of the Clayton Act is not con- 
cerned with competition in that quantitative sense. Sec- 
tion 2(e) contemplates the protection of small competitors 
by providing for the according of services and facilities to 
‘all purchasers on proportionally equal terms.’’ While 
patterns considered separately may not have as much sig- 
nificance to fabric stores as fabrics, the provisions of Sec- 
tion 2 of the Clayton Act are to be applied to each individ- 
ual item dealt in, whether the particular goods constitute a 
major or minor portion of a trader’s stock. Federal Trade 
Commission v. Morton Salt Co., 334 U.S. 37, 48-49 (1948). 

Petitioner (Br. 26-29) asserts that the Commission, in 
dismissing Count I of the complaint, evaluated the dis- 
criminations charged in Count II together with those 
charged in Count I as constituting a 25% price advantage 
in favor of chain stores over fabric stores, and considered 
this 25% discrimination as insufficient to support an in- 
ference of probable competitive injury; that the Com- 
mission has consistently held that a price difference of as 
little as 2% between competing customers is sufficient, with- 
out more, to show probability of competitive injury; and 
that the failure to find competitive injury under Count I 
can only mean there was no competition. 
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But petitioner’s contentions are utterly devoid of merit. 


(a) The discriminations charged in Count I of the com- 
plaint are separate and apart from those charged in Count 
II (J.A. 5-8, 10-12). In deciding this case the Commission 
treated the discriminations of Count I separate and apart 
from those of Count II (Initial Decision, Pars. 1, 4, 5— 
J.A. 23-24, 25-26; Commission Opinion—J.A. 32, 33-34). It 
did not add the discriminations of Count II to those of 
Count I in passing upon the question of competitive injury 
under Count I. 


(b) The Commission did not, in dismissing Count I, 
attribute a 25% or any percentage of price evaluation to 
the discriminations involved. The discriminations charged 
in Count I involved: (1) provision of initial stocks with- 
out cost, (2) length of contract, (3) requirement to pur- 
chase advertising literature, and (4) payment of shipping 
costs. The first three of these four discriminations have 
intangible values, and it is obvious that the Commission 
was not concerned under Count I with differentials re- 
motely approximating 25%. On the other hand, the dis- 
criminations in services and facilities involved in Count 
TI consist of furnishing catalogs, worth 7% of net pur- 
chases, see supra, p. 5, and free cabinets approximating 
$200 per store, see supra, p. 6. Thus the material dis- 
eriminations of tangible evaluation are involved in Count 
II of the complaint and were not considered by the Com- 
mission when it dismissed Count I.” 


(ec) Petitioner is in error when it states (Br. 26) that 
the Commission ‘‘in an unbroken line of prior price dis- 
crimination cases has held * * * that any substantial price 
differential between competing purchasers, is suffiicent, 
without more, to show probability of competitive injury.’’ 

Section 2(a) of the Clayton Act requires a showing of 





_  29Counsel in support of the complaint did place a 25% evaluation on the 
_ total of discriminations charged in Counts I and II. As demonstrated above, 
however, the Commission did not consider the discriminations charged in 
Count II when it disposed of Count I and placed no evaluation on any of 
the discriminations. e 
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discrimination plus probability of injury to competition. 
The Commission does not treat the showing of discrimina- 
tion, ‘‘without more, as a showing of probability of com- 
petitive injury.’’ It requires evidence to support a finding 
of probability of injury to competition in addition to proof 
of price discrimination, and under differing circumstances 
the proof necessary will differ. These principles for trying 
a Section 2(a) Clayton Act case are clearly stated in the 
leading Commission decision of General Foods Corp., 3 
CCH Trade Req. Rep. Par. 25,069, at pp. 35211-35213 
(1954), where the Commission also made note of various 
eases it had dismissed for want of proof of probability of 
injury to competition, separate and apart from the showing 
of discrimination. 

The very cases cited by petitioner in support of its prop- 
osition suffice to disprove it. Discussion of the evidence 
relied upon by the Commission, apart from the discrimina- 
tions involved, to support the finding of injury to competi- 
tion appears in six of the seven court cases cited by peti- 
tioner (Br. 26).5* Although the matter is not discussed 
by the Court in the seventh case, Federal Trade Commis- 
sion v. Ruberoid Co., 343 U.S. 470 (1952), the Commission 
had, apart from the discriminations there involved, con- 
sidered evidence showing a probability of injury to com- 
petition, 46 FTC Dec. 379, 386 (1950). 


(d) Dismissal of Count I in the instant case followed 
this general Commission requirement for evidence of prob- 
ability of injury to competition in addition to a showing 


30 Even the Report of the Attorney General’s National Committee to Study 
Antitrust Laws (1955), p. 162, so frequently relied upon by petitioner (Br. 
18, 30, 33, 34, 41), recognizes that the Commission tries Section 2(a) cases in 
accordance with the above statement and not as contended by petitioner. 


31 Corn Products Refining Co. v. Federal Trade Commission, 324 U.S. 726 
(1945), at pp. 738-739, 741-742; Federal Trade Commission v. Morton Salt 
Co., 334 U.S. 37 (1948), at pp. 47, 49-51; Moog Industries, Inc. v. Federal 
Trade Commission, 238 F.2d 43 (C.A. 8, 1956), at p. 51; E. Edelmann § Co. 
v. Federal Trade Commission, 239 F.2d 152 (C.A. 7, 1956), at pp. 154-155; 
Whitaker Cable Corp. v. Federal Trade Commission, 239 F.2d 253 (C.A. 7, 
1956), at p. 255; C. BE. Niehoff § Co. v. Federal Trade Commission, 241 F.2d 
37 (C.A. 7, 1957), ab p. 40. 
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of discrimination. Such evidence not having been intro- 
duced, the Commission affirmed the dismissal of the com- 
plaint for reason of failure of proof (J.A. 35) and not 
because of any subjective feeling that ‘“Ten Cent’’ chain 
stores and fabric stores are not in competition. 
_ The Commission’s finding of competition is unequivocal | 
(J.A. 27). In its opinion adopting the findings contained 
in the initial decision, the Commission held (J.A. 37): 


The two kinds of stores are vying for the same par- 
ticular markets whatever their motives may be. In 
our opinion this sufficiently discloses the presence of 
competition between them. 


The Commission’s finding of competition is clearly sup- 
ported by substantial evidence and, it is respectfully sub- 
mitted, should be affirmed. 


2. Probability of Injury to Competition Is Not a Pertinent 
Consideration in a Section 2(e) Clayton Act Case. 


On appeal to the Commission from the hearing exam- 


iner’s initial decision, petitioner, on the question of injury 
to competition, urged only that the competitive effect pro- 
vision of Section 2(a) of the Clayton Act be read into Sec- 
tion 2(e) (R. 271). As the competitive effect provision 
appears as one of the elements to be established in proving 
a violation of Section 2(a),** petitioner must be taken to 
have contended that the Commission must prove prob- 
ability of injury to competition before finding a violation of 
Section 2(e). 

Now, petitioner no longer contends that the Commission 
must prove probability of injury to competition, but shifts 
to the position that petitioner, as a matter of defense, 
should be allowed to prove a lack of probability of injury 
to competition (Br. 28-44).* 

This alleged matter of defense not having been adverted 
to before the Commission, petitioner has no right to raise 


33 See Appendix, infra, p. 33, for text. 


33 Petitioner not only raises a question not raised before the Commission, 
but solemnly notes (Br. 5) that the Commission was silent as to the question. 
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the question for the first time before this Court. United 
States v. L. A. Tucker Truck Innes, 344 U.S. 33, 36-37 
(1952); Barclay Home Products, Inc. v. Federal Trade 
Commission, 241 F. 2d 451, 452 (C.ALD.C., 1957), cert. 
denied 77 S. Ct. 1899 (1957); Democrat Printing Co. v. 
Federal Communications Commission, 91 App. D.C. 72, 
77-78; 202 F. 2d 298, 303-304 (C.A.D.C., 1952). 

In any event, there is no basis for reading the ‘‘injury 
to competition’’ provision of Section 2(a), in any form, 
into Section 2(e). 

Section 2(a) of the Clayton Act makes unlawful dis- 
criminations in price which have a particularly defined ad- 
verse effect upon competition. Section 2(e) makes unlaw- 
ful the furnishing of services or facilities upon terms not 
accorded to all purchasers on proportionally equal terms. 
In defining the act therein proscribed, Section 2(e) con- 
tains no reference to injury to competition. Sections 2(a) 
and 2(e) are separate pronouncements of separately de- 
fined unlawful acts, and there is no basis for reading into 
Section 2(e) the injury to competition provision of Sec- 
tion 2(a). 

It is well settled by court decisions that injury to com- 
petition is not an element to be considered in a Section 2(e) 
proceeding. 

In Corn Products Refining Co. v. Federal Trade Com- 
mission, 144 F. 2d 211, 219 (C.A. 7, 1944), aff’d. 324 U.S. 
726 (1945), it was held: 

* * * There is no requirement in Section 2(e) that 
there be proof of actual substantial benefit to one or of 
substantial injury to another of two or more competi- 
tors. This paragraph does not require even prob- 
ability of adverse effect upon competition as does Sec- 
tion 2(a). We think it is satisfied by proof of special 
services rendered one purchaser not rendered to simi- 
lar competing purchasers engaged in the same busi- 


ness and using the commodity for the same purpose.” 
(Emphasis supplied.) 


34 Petitioner (Br. 36, fn. 26) erroneously states that this quotation was 
dictum, offered in connection with the question of whether the discrimination 
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Before the Supreme Court, Corn Products Refining Co. 

v. Federal Trade Commission, 324 U.S. 726 (1945), the 

- Corn Products Companies continued to assert that Section 

2(e) could not be violated absent a showing of competitive 

injury.* This contention must be deemed to have been re- 
jected by the Supreme Court when it stated (at p. 745): 


Petitioners made a number of other arguments or 
contentions of lesser moment which we have considered 
but find it unnecessary to discuss. We conclude that 
the advertising furnished by petitioners was a service 
or facility ‘‘connected with the processing .. . sale, or 
offering for sale’’ of the commodity purchased by the 
Curtiss Company upon terms not accorded to other 
purchasers, and therefore violated the statute. 


Similarly, the Court in Elizabeth Arden, Inc. v. Federal 
| Trade Commission, 156 F. 2d 132, 135 (C.A. 2, 1946), cert. 
denied 331 U.S. 806 (1947)* stated: 


We also reject petitioners’ contention that subsec- 
tion (e) must be construed to mean that the furnish- 
ing of services and facilities is unlawful only when— 
as expressly provided in subsection (a)—the Commis- 
sion finds that the practice has had an adverse effect 
upon competition. Congress validly made the decision 
that conduct coming within the more definite standard 
of (e) was unlawful. We see no reason why the limi- 
tations contained in (a), or their equivalent, should be 
read into (e). 


_ charged was between purchasers for resale. Interwoven in the Corn Products 
Companies’ brief on that question, was the following contention: 

**It is submitted also that discrimination has not been shown unless it 
has been proved that the difference in treatment has been and is the cause 
of substantial benefit to one and of substantial injury to another of two or 
more competitors under similar conditions. Here there is certainly no proof 
that any one of the four concerns named has suffered injury * * *.’’ (p. 64 
of Corn Products’ brief to Court of Appeals). 

The portion of the decision quoted was obviously in response to this con- 
tention of Corn Products and was not dictum. 


85 The identical argument quoted in f.n. 34 was repeated in the brief to 
the Supreme Court. (p. 80 of Corn Products’ brief to the Supreme Court). 


36 See also, United Cigar-Whelan Stores Corp. v. Weinreich Co., Inc., 107 F. 
Supp. 89, 91-92 (S.D.N-Y., 1952). 
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- The same contention that petitioner makes here as to the 
necessity of reading the injury to competition provision 
of Section 2(a) into Section 2(e) was made as to Section 
2(c), and rejected, in Biddle Purchasing Co. v. Federal 
Trade Commission, 96 F. 2d 687, 690 (C.A. 2, 1938), cert. 
denied 305 U.S. 634 (1938); Oliver Bros., Inc. v. Federal 
Trade Commission, 102 F. 2d 763, 766, 767 (C.A. 4, 1939) ; 
Great Atlantic & Pacific Tea Co. v. Federal Trade Commis- 
ston, 106 F. 2d 667, 676-677 (C.A. 3, 1939), cert. denied 308 
U.S. 625 (1940), and Webb-Crawford Co. v. Federal Trade 
Commission, 109 F. 2d 268, 269 ((C.A. 5, 1940), cert. denied 
310 U.S. 638 (1940). 

In disposing of the contention, the Court in the Oliver 
Bros. ease stated (at p. 767) : 


* * * The Robinson-Patman Act broadened the 
scope of * * * [Section 2(a) of the Clayton Act] * * *. 

* and three specific matters were forbidden as 
waite trade practices by subsections (c), (d) and 
(e), viz: the granting of commission or brokerage, or 
any allowance in lieu thereof, to the other party to 


the transaction or his agent, the making of discrimi- 
natory payments by seller to buyer for services rend- 
ered by the latter and discrimination by the seller in 
the rendering of services to the buyer. It is perfectly 
clear that all three of these practices were forbidden 
because of their tendency to lessen competition and 
create monopoly, without regard to their effect im a 
particular case; and there is no reason to read into 
the section forbidding them the limitatrons contained 
in section 2(a) having relation to price discrimination, 
which is an extremely difficult matter to deal with and 
is condemned as unfair only in those cases where it 
has an effect in suppressing competition or in tending 
to create monopoly. The forbidding of specific prac- 
tices because of their tendency toward a general result, 
also forbidden, ts familiar legislative practice; and no 
reason suggests itself why the limitations and provi- 
sions relating to one should be read into those relat- 
ing to the other. (Emphasis supplied.) 


37 See, also, Great Atlantic g Pacific Tea Co. v. Federal Trade Commission, 
106 F.2d 667, 676-677 (CA. 3, 1939), cert. denied 308 U.S. 625 (1940) and 
Southgate Brokerage Co., Inc. v. Federal Trade Commission, 150 F.2d 607, 
609-610 (C.A. 4, 1945). 
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The following pertinent language is taken from the 
Biddle Purchasing Co. case, supra, 96 F. 2d at p. 690: 


It is argued that section 2(c), 15 U.S.C.A., §13(a), 
under which this proceeding is brought is to be con- 
strued in the light of section 2(a), and that, so con- 
strued, the payment or receipt of the brokerage is 
illegal only when it has such effect upon competition 
as is provided in section 2(a). The argument is that 
the receipt of brokerage here would be illegal only if 
it restricts competition or restrains trade or injurfes 
acompetitor. But no complaint is made against Biddle 
Company or the other petitioners for this reason. The 
complaint here is under the provisions of section 2(c) 
and not section 2(a) of the statute. 


In the Webb-Crawford Co. case, supra, 109 F.2d, at 
p. 269, the Court held: 


* * * While subsection (a) of Section 2 of the 
Clayton Act as amended, * * * makes necessary a 
finding that the discrimination therein condemned 
affects competition or tends to create monopoly, sub- 
section (c) mentions no such element. Subsection (a) 
begins: ‘‘It shall be unlawful for any person engaged 
in commerce, in the course of such commerce,’’ to do 
certain things. Subsection (c) begins with the same 
words, thus taking a fresh start and by an entirely 
independent paragraph and without any such qualifica- 
tion condemns other things. The Congress considered 
the effect on commerce of the things named in sub- 
section (c), and absolutely prohibited them. * * * 
(Emphasis supplied. 


As Sections 2(c), (d) and (e) were contemporaneously 
added to Section 2 of the Clayton Act by the Robinson- 
Patman amendment, each declaring unlawful a practice in 
addition to that already proscribed by Section 2(a), the 
foregoing discussions in the Section 2(c) brokerage cases 
are particularly pertinent to the present consideration of 
Section 2(e). 

Petitioner (Br. 43) argues against the application of the 
‘principles of these Section 2(c) Clayton Act cases to the 
instant matter arising under Section 2(e), contending that 
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both Sections 2(a) and 2(e) deal with discrimination, 
whereas Section 2(c) does not. But Section 2(c) was 
enacted in order to foreclose an avenue of discrimination 
deemed by the Congress to possess injurious competitive 
effects, Biddle Purchasing Co. v. Federal Trade Commis- 
sion, supra, 96 F. 2d at p. 692; Oliver Bros., Inc. v. 
Federal Trade Commission, supra, 102 F.2d, at p. 771; 
Great Atlantic & Pacific Tea Co. v. Federal Trade Commis- 
sion, supra, 106 F.2d, at p. 677—just as was Section 2(e). 
The Second Cireuit made reference to numerous Section 
2(c) brokerage cases in reaching its decision in Elizabeth 
Arden, Inc. v. Federal Trade Commission, 156 F.2d 132, 
135 (C.A. 2, 1946), cert. denied 331 U.S. 806 (1947), that 
Section 2(e) did not require a finding of adverse effect 
upon competition. The very discussions in point in the 
Oliver Bros., Great Atlantic & Pacific Tea Co. and South- 
gate Brokerage Company cases, supra, p. 23, were in 
terms of the application of the injury to competition pro- 
vision of Section 2(a) to Sections 2(c), 2(d) and 2(e) 
alike, without distinction. 

The case of Elizabeth Arden Sales Corp. v. Gus Blass 
Co., 150 F.2d 988 (C.A. 8, 1945) (Br. 37-38), lends no sup- 
port to petitioner’s contention that the injury to com- 
petition provision appearing in Section 2(a) be read into 
Section 2(e). In the Gus Blass case, the Eighth Circuit, 
faced with the contention that Section 2(e) was uncon- 
stitutional for failure to have included the requirement 
that the seller be ‘‘engaged in interstate commerce,’’ con- 
sidered the Clayton Act as a whole and decided that Section 
2(e) was not intended to have a more extensive reach than 
Sections 2(a), (c), (d) and (f), all of which sections were 
limited in application to sellers engaged in interstate com- 
merce.** At the same time, the Court recognized that 





38 Other limitations which have been read into Section 2(e) of the Clayton 
Act, referred to by petitioner (Br. 36, 39), are similarly instances of harmoniz- 
ing the extent of application of Section 2(e) with the act as a whole, rather 
than rewriting 2(e) to change the definition of the unfair practice therein 
proscribed. 

The cases of Naifeh v. Ronson Art Metal Works, 218 F.2d 202 (C.A. 10, 
1954), Shaw’s, Inc. v. Wilson-Jones, 105 F.2d 331 (C.A. 3, 1939) and Chicago 
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Sections 2(a), (¢), (d), (e) and (f), were ‘‘coordinate 
enumerations’’ of the various trade practices to be pro- 
hibited. 

The excerpt from Chicago Sugar Co. v. American Sugar 
Refining Co., 176 F.2d 1, 9 (C.A. 7, 1949), reproduced by 
petitioner (Br. 37) is taken from a combined discussion 
of charges under Section 2(a) and 2(e), and cannot be 
construed as a reading of a competitive injury provision 
into 2(e). 

There is no merit to petitioner’s contention (Br. 36) 
that the Corn Products and Elizabeth Arden cases, supra, 
pp. 21-22, established no more than procedural rules as to 
the Commission’s prima facie burden in a Section 2(e) 
ease, which prima facie case may be rebutted by the show- 
ing of the absence of competitive injury (Br. 41). The 
courts in both cases were not concerned with procedural 
matters, but made clear pronouncements of substantive 
law to the effect that the element of injury to competition 
just has no place in a Section 2(e) proceeding. *° 

The practice covered by Section 2(e) was prohibited 
‘because of * * * [its] tendency to lessen competition and 
ereate monopoly, without regard to * * * [its] effect in a 
particular case; and there is no reason to read into the 
section forbidding * * * [it] the limitations contained in 
section 2(a) having relation to price discrimination.’’ 
(Emphasis supplied.) Oliver Bros., Inc. v. Federal Trade 
Commission, 102 F.2d 763, 767 (C.A. 3, 1939). ‘‘The Con- 
gress considered the effect on commerce of the things 
named in subsection (c), and absolutely prohibited them.’’ 


Seating Co. v. S. Karpen §¢ Bros., 177 F.2d 863 (C.A. 7, 1949), relied upon by 
petitioner (Br. 37) hold only that refusal to sell or quote on particular goods 
to those who have been customers in the past does not constitute a discrim- 
ination in the furnishing of services or facilities to customers in violation of 
Section 2(e). 


39 Petitioner (Br. 38) adds emphasis to the words ‘‘coordinate enumera- 
tions.’’ ‘‘Coordinate’’, as defined in Webster’s New International Dictionary, 
Second Edition, means ‘‘equal in, or in the same rank or order; not sub- 
ordinate.’’ 


40 See portions of decisions in Corn Products and Elizabeth Arden, supra, 
pp. 21-22. 





27 


Webb-Crawford Co. v. Federal Trade Commission, 109 
F.2d 268, 269 (C.A. 5, 1940), cert. denied 310 U.S. 638 
(1940). 

Thus Congress has already determined that the practice 
covered by Section 2(e) has the tendency and capacity to 
injure competition, and injury to competition is not a 
matter to be litigated in any particular case, either as a 
part of the case in chief, or as a matter of rebuttal. 

In so following the precedent court decisions, the Com- 
mission is not, as contended by petitioner (Br. 39-42), in 
conflict with Section 2(b) of the Clayton Act. 

Section 2(b), in pertinent part, provides that ‘‘upon 
proof being made, * * * that there has been discrimination 
in price or service or facilities furnished, the burden of 
rebutting the prima facie case thus made by showing justi- 
fication shall be upon the person charged with a violation 
of this section * * *.’? But injury to competition or a 
showing of no injury to competition is nowhere mentioned 
in the Act in connection with Section 2(e)—as a matter 
of justification or otherwise. Even as to Section 2(a) 
where the injury to competition provision appears, that 
element is not a matter of justification, but is a part of the 
prima facie case to be proved. There is no basis for taking 
this element of violation of Section 2(a) and transposing 
it as a matter of justification under 2(e). 

Section 2(b) does go on to provide for rebuttal of a 
prima facie 2(e) case by the showing of a good faith 
meeting of services or facilities furnished by a competitor, 
and it is obviously this matter of rebuttal which is referred 
to in the first portion of Section 2(b). 

Assuming, arguendo, that proof of violation of 2(e) 
could be rebutted by a showing of no probability of injury 
to competition, petitioner is in error when it contends 
(Br. 28-30) that there is a finding to that effect in the 
instant case. 

Count II, with which we are concerned, involved dis- 
criminations in the furnishing of catalogs and cabinets. 
As conceded by petitioner (J.A. 30), Count I included no 
allegation of injury to competition nor was such proof 
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offered. The only comment in the Court II portion of the 
findings relative to competitive injury was that there 
had been no showing of injury to competition, but that 
Section 2(e) is a per se statute requiring no such proof 
(J.A. 27). No finding was ever made that competitive 
injury did not result from the discriminations alleged in 
Count IT. 
- Count I, with which we are not concerned, alleged as 
a violation of Section 5 of the Fedral Trade Commission 
Act discriminations entirely different from those charged 
under Count II. The discriminations involved in Count I 
were discriminations as to (a) charges for original inven- 
tories, (b) length of contracts, (¢) requirements for pur- 
chase of advertising literature, and (d) payment of shipping 
costs. In dismissing Count I, the hearing examiner made 
no affirmative finding that the discriminations there in- 
volved did not injure competition, but found only that 
_there was no substantial evidence warranting a finding of 
injury to competition (J.A. 29). In affirming this finding 
as to Count I, the Commission specifically stated ‘‘This 
conclusion is based on the failure of proof and nothing 
more’’ (J.A. 35). 
Hence, not only was there no finding of no injury to 
competition with respect to either count, but the finding 
of failure of proof of injury was made as to discriminations 
_ charged under Count I, which are separate and apart from 
the discriminations with which we are concerned under 
Count II. 

In its appeal brief to the Commission petitioner con- 
ceded that no allegations of competitive injury were made 
in Count II nor proof offered (J.A. 30), and even as to 





41 Examination of Pars. 1, 4 and 5 of the initial decision (J.A. 23-24, 25-26), 
which constitutes the whole of what was adopted by the Commission, and the 
Commission opinion (J.A. 32, 33-34) reveals that the discriminations involved 
in Count I were in fact considered separate and apart from those involved in 
Count II. This fact is not altered by petitioner’s reference (Br. 29) to a 
suggestion of counsel in support of the complaint that the discriminations 
under Count II be considered in assessing the injury to competition under 
Count I, and an obviously inadvertent reference by the hearing examiner to 
one of the Count IT discriminations while discussing Count I during an oral 
consideration and ruling covering 15 record pages (J.A. 297-305). 
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Count I conceded ‘‘that throughout the hearings counsel 
in support of the complaint asked no questions of any 
witness, nor otherwise brought out any evidence, bearing 
on competitive injury. He tried the case below on the 
apparent assumption that mere differences in terms are 
unlawful under Section 5.’’ Petitioner introduced no evi- 
dence, but rested upon conclusion of the Commission’s case 
in chief (J.A. 315). The Commission could not have made 
an affirmative finding of no injury to competition upon such 
a record. No such finding was requested of the Commis- 
sion by petitioner and there is no finding or refusal to 
find in this regard to be reviewed. 

Petitioner appears to contend (Br. 30, f.n. 18; 33-34) 
that it is time for a change since it is unfair to hold it 
in violation of Section 2(e), absent a showing of injury 
to competition, inasmuch as such a showing would be re- 
quired before it could be held for price discrimination under 
Section 2(a).** Such a request for change, in the face of 
the clearly expressed Congressional intent and the existing 
case precedents, should be addressed to the Congress rather 
than to this Court. 


3. Cost Justification Is Not a Defense to a Section 2(e) 
Clayton Act Violation. 
A. The Record Does Not Furnish a Basis for the Consideration by 
This Court of the Question of Cost Justification. 

After the case in support of the complaint had been con- 
cluded, and the hearing examiner had announced the next 
step to be the introduction by petitioner of its evidence 
with respect to Count II, counsel for petitioner stated 
that he would ‘‘like to offer for the record evidence showing 
cost justification of the value of services and facilities 
allegedly furnished’’ (J.A. 306). This statement ‘was not 
further clarified. 

During the course of the ensuing conference between 
parties, counsel in support of the complaint repeatedly 


42 But petitioner is charged with a violation of Section 2(e), not of 2(a). 
Cf. Biddle Purchasing Co. v. Federal Trade Commission, 96 F.2d 687, 690 
(C.A. 2, 1938), cert. denied 305 U.S. 634 (1938). 
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stated that he would not argue the matter in a vacuum, 
not knowing what evidence petitioner had (J.A. 307-310) 
and that he was not waiving the requirement that petitioner 
make an offer of proof if the situation might later arise 
that he wanted to assign error to a Court (J.A. 308, 315). 

The hearing examiner expressed his views (J.A. 310-314) 
that a cost justification defense was not available in a Seo 
tion 2(e) Clayton Act case, but clearly placed petitioner 
on notice of its obligation to make an offer of proof by 
stating further that should he refuse to receive such evi- 
dence if offered, petitioner would be permitted to make an 
offer of proof in order to clarify and preserve its point 
in the event the case might ultimately go to court (J.A. 
311, 312). Petitioner, however, rested its case without 
offering any further evidence and without making any 
offer of proof (J.A. 315). 

Rule 15(c) of the Commission’s Rules of Practice for 
Adjudicative Proceedings (16 CFR, 1956 Supp., 3.15 (c) 
(3)) clearly contemplates the making of offers of proof in 
that it bestows upon hearing examiners all powers necessary 
to the end of conducting fair and impartial hearings in- 
cluding that of ruling upon offers of proof. It is clear 
that the hearing examiner contemplated and made known 
to petitioner the requirement that it make an offer of proof 
if it wanted to raise a question of cost justification.* 

Offer of proof not having been made, and no evidence 
having been introduced, there is no record basis for con- 
sideration by this Court of the general question of cost 
justification. Cf. Elder v. United States, 202 F.2d 465, 467 
(C.A. 9, 1953), cert. denied 345 U.S. 999 (1953) ; Hawkins v. 
Missouri Pac. R. Co., 188 F.2d 348, 350 (C.A. 8, 1951); 
Fitzpatrick v. Capital Traction Co., 46 App. D.C. 13, 20-21 
(C.A.D.C., 1917) ; Turner v. ‘American Security & Trust Co., 
29 App. D.C. 460, 469 (C.A.D.C., 1907), aff’d. 213 U.S. 257 
(1909). 

43 The hearing examiner’s understanding that petitioner had not raised a 
question of cost justification is apparent from the fact that his initial de- 
cision (J.A. 23-29), which completely disposes of all issues raised, makes 
no mention of a question of cost justification. 
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B. Cost Justification Is Not a Defense. 


The only mention of cost justification being in Section 
2(a) of the Clayton Act, petitioner concedes (Br. 45), as 
well it must, that its contention for reading cost justifica- 
tion into Section 2(e) is necessarily encompassed in its 
contention for the reading of the competitive injury pro- 
vision of Section 2(a) into Section 2(e). There is no more 
basis for one contention than for the other. 

Since we have already shown that the injury to com- 
petition provision of Section 2(a) cannot be read into 2(e), 
supra, pp. 21-27, under the same authorities and for the 
same reasons, it is clear that the cost justification pro- 
vision of Section 2(a) cannot be read into 2(e).“ 

The specific contention for reading the cost justification 
provision of Section 2(a) of the Clayton Act into Section 
2(c) was considered and rejected in Great Atlantic & 
Pacific Tea Co. v. Federal Trade Commission, 106 F.2d 667, 
675-677 (C.A. 3, 1939), cert. denied 308 U.S. 625 (1940). 

As Sections 2(¢), (d) and (e) cover separate and addi- 
tional offenses to that of Section 2(a), the principle of re- 
fusing to read the cost justification defense of Section 2(a) 
into Section 2(c) is equally applicable against reading that 
defense into Section 2(e). 

Section 2(a) prohibits price discrimination, except where 
the differential may be cost justified. Price is, in large 
part, dictated by cost and it is logical to allow a difference 
in price which reflects a difference in cost. Section 2(e), 
on the other hand, prohibits discriminations in the fur- 
nishing of services and facilities whereby favored buyers’ 


44 See, e.g., Elicabeth Arden, Inc. v. Federal Trade Commission, 156 F.2d 
132, 135 (C.A. 2, 1946), cert. denied 331 U.S. 806 (1947), where the Court 
said: ‘‘* * * Congress validly made the decision that conduct coming within 
the more definite standard of (e) was unlawful. We see no reason why the 
limitations contained in (a), or their equivalent, should be read into (e).’’ 
and Oliwer Bros., Inc. v. Federal Trade Commission, 102 F.2d 763, 767 (C.A. 
4, 1939), where it was said with respect to the independence of Sections 2(c), 
(d) and (e) from Section 2(a): ‘‘The forbidding of specific practices be- 
cause of their tendency toward a general result, also forbidden, is familiar 
legislative practice; and no reason suggests itself why the limitations and 
provisions relating to one should be read into those relating to the other.’’ 





32 


eosts of resale are borne by the seller. Like Section 2(a), 
differences are contemplated, but only such differences 
which prevail upon the according of services and facilities 
to all purchasers on proportionally equal terms. Thus, 
a proportionally equal terms measure of differences is 
afforded under Section 2(e) and it would be illogical to 
superimpose upon that measure of differences the cost 
justification provision of Section 2(a). 

There being no evidence in the record and no offer of 
proof, the nature of the cost justification discussed by 
petitioner is unknown. But whatever it might be, peti- 
tioner cannot be said to have provided the services and 
facilities of catalogs and cabinets on proportionally equal 
terms to all purchasers where it furnishes those facilities 
free of charge to over 3,000 chain store outlets, and denies 
them to all of its more than 10,000 fabric stores, without 
regard to the individual circumstances of any of those 
competing independents.” 


Vv. CONCLUSION 


~The Commission therefore prays that the petition to 
review be dismissed, and that the Court enter its decree 
affirming the Commission’s order to cease and desist. 


Respectfully submitted, 


East W. 
General Counsel, 


James FE. CoRkEY, 
Assistant General Counsel, 


Auvin L. Bregman, 
Attorney, 


Attorneys for the Federal 
Trade Commission. 


——_—_— 


45 Petitioner does not contend that it has furnished the cabinets and 
catalogs on proportionally equal terms. 





33 


APPENDIX 





Statutes and Rules Involved : | 
1. Clayton Act, as amended by Robinson-Patman Act: 


Sec. 2. (a) That it shall be unlawful for any person 
engaged in commerce, in the course of such commerce, 
either directly or indirectly, to discriminate in price 
between different purchasers of commodities of like 
grade and quality, where either or any of the pur- | 
chases involved in such discrimination are in com- ! 
merce, where such commodities are sold for use, con- 
sumption, or resale within the United States * * * 
and where the effect of such disrimination may be sub- 
stantially to lessen competition or tend to create a 
mionopoly in any line of commerce, or to injure, destroy, 
or prevent competition with any person who either 
grants or knowingly receives the benefit of such dis- ! 
crimination, or with customers of either of them: ! 
Provided, That nothing herein contained shall prevent | 
differentials which make only due allowance for 
differences in the cost of manufacture, sale, or de- ! 
livery resulting from the differing methods or quanti- | 
ties in which such commodities are to such purchasers | 
sold or delivered: * * * 

(b) Upon proof being made, at any hearing on a 
complaint under this section, that there has been dis- 
crimination in price or services or facilities furnished, | 
the burden of rebutting the prima facie case thus made 
by showing justification be upon the person 
char with a violation of this section, and unless 
justification shall be affirmatively shown, the Commis- 
sion is authorized to issue. an order terminating the 
discrimination: Provided, however, That i 
herein contained shall prevent a seller rebutting the 
prima facie case thus made by showing that his lower 
price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to 
meet an equally low price of a competitor, or the 
services or facilities furnished by a competitor. 

(c) That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, to pay 
or grant, or to receive or anything of value as a | 
commission, brokerage, or other compensation, or any : 
allowance or discount in leu thereof, except for ser- | i 
vices rendered in connection with the sale or purchase 
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of goods, wares, or merchandise, either to the other 
party to such transaction or to an agent, representative, 
or other intermediary therein where such intermediary 
is acting in fact for or in behalf, or is subject to the 
direct or indirect control, of any party to such trans- 
action other than the person by whom such compen- 
sation is so granted or paid. 

(d) That it shall be unlawful for any person en- 
gaged in commerce to pay or contract for the payment 
of anything of value to or for the benefit of a customer 
of such person in the course of such commerce as com- 
pensation or in consideration for any services or 
facilities furnished by or through such customer in 
connection with the processing, handling, sale, or offer- 
ing for sale of any products or commodities manu- 
factured, sold, or offered for sale by such person, un- 
less such payment or consideration is available on 
proportionally equal terms to all other customers com- 
peting in the distribution of such products or com- 
modities. 

(e) That it shall be unlawful for any person to dis- 
criminate in favor of one purchaser against another 
purchaser or purchasers of a commodity bought for 
resale, with or without processing, by contracting to 
furnish or furnishing, or by contributing to the furnish- 
ing of, any services or facilities connected with the 
processing, handling, sale, or offering for sale of such 
commodity so purchased upon terms not accorded to 
all purchasers on proportionally equal terms. See. 
2 of the Clayton Act, 38 Stat. 730, as amended by the 
ee ee Act, 49 Stat. 1526, U.S.C.A., Title 

, § 13. 


2. Federal Trade Commission Rules of Practice for Ad- 


judicative Proceedings: 


§ 3.15 (c) Powers and duties. Hearing exam- 
iners shall have the duty to conduct fair and im- 
eee naaringe and to maintain order. They shall 

ve all powers necessary to that end, including the 
following: 

e s & * cd e 2s * co 


(3) To rule upon offers of proof and receive evi- 
dence; * * * 16 CFR, 1956 Supp., 3.15 (c). 


XU. S. GOVERNMENT PRINTING OFFICE 1957—447108/P.0. 684 
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Simpuiciry Parrern Co., Inc., Petitioner 
Vv. 
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On Petition to Review an Order of the 
Federal Trade Commission 


REPLY BRIEF FOR PETITIONER 


PRELIMINARY STATEMENT 


The Commission’s brief now seeks to disassociate 
Count II from Count I, treating Count II in isolation. 
‘<The discriminations charged in Count I of the com- 
plaint,’’ the brief states, ‘‘are separate and apart from 
those of Count II.’’ (Brief p. 18, see also pp. 3, 28). 
While it is evident that the Commission’s entire case 
before this Court rests on this theory that Count IT was a 
thing apart from Count I, nothing could be more remote 
from the facts of the case. 

Count I and Count II were bound together. The basic 
theory of counsel prosecuting the complaint relied on this 
interrelationship. The Hearing Examiner recognized this 
fact. And the Commission, in finding an absence of injury 
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to competition, was responding directly to the argument 
of counsel prosecuting the complaint in which he 
aggregated the discriminations charged under both 
Count I and Count II in an effort to show the magnitude 
of the discriminations charged. 

So far as Simplicity’s customers were concerned, the 
practices charged in the two counts were part of the same 
whole. No attempt was made during trial to separate 
them, and when the customers testified as to the absence 
of competitive effect, they were testifying as to the effect 
of all practices charged in both counts, as a package, and 
‘not as to any particular practice. The Commission cannot, 
at this date, segregate the charges of the two counts. 


IL. RED FRONTS AND FABRIC STORES WERE NOT IN COMPE- 
TITION WITHIN THE MEANING OF THE STATUTE 

The Commission’s brief takes issue with our contention 

that petitioner’s fabric shop customers were not in com- 

petition with Red Front customers. Our argument was in 


three parts, none of which the Commission has actually 
answered : 


(1) That while the Hearing Examiner and Commission 

entered a conclusory finding that the two types of stores 
‘were in competition, the factual findings upon which such 
_ a conclusion necessarily had to be based were directly the 
opposite. (Petitioner’s brief, pp. 15-19). 

The Commission’s brief completely ignores this funda- 

mental argument. The Commission’s conclusion that the 
two types of stores were in competition is unsupported; 
the factual findings as to competition contradict that con- 
clusion. As a matter of advocacy, it is insufficient simply 
to say, as does the brief: ‘‘The Commission’s finding on 
competition is unequivocal’’, (Brief, p. 20) and then to 
ignore the contrary findings which we cited. 

The bare conclusion of competition of the Hearing 
Examiner and the Commission cannot co-exist with the 
detailed factual findings of both disproving competition. 
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(2) That the Commission’s finding as to competition was 
not supported by substantial evidence on the whole record 
(Petitioner’s Brief, pp. 19-26). 

The Commission disputes this with various random 
citations from the testimony of fabric store witnesses that 
they were not in competition with Red Fronts.’ 

But these fragments were conclusory statements con- 
flicting with the basic factual testimony given by these 
same witnesses. Each fabric store witness was inter- 
rogated at length. Each was asked a number of questions 
in connection with competition.* The true sense of the six 
fabric store witnesses’ testimony (the only witnesses who 
had anything to do with this case)* cannot be gained from 
isolated conclusory statements but must be derived from 
their full factual testimony which shows that fabric stores 
were not in any kind of real or meaningful competition with 
the Red Fronts. And the Hearing Examiner so held in 
substance. He found: ‘‘None of the witnesses regards 
the competition of the ten cent stores in the sale of patterns 
of any real consequence.’’ This is a key finding which Com- 
mission counsel cannot deny. 

At pages 19 to 25 of our brief, we summarized the full 
testimony of all fabric store witnesses, not random con- 





1The Commission’s brief stresses the testimony of two Red Front wit- 
nesses who stated that they did consider themselves in competition with 
nearby stores selling patterns. We submit that the Red Fronts’ testimony as 
to competition is irrelevant. Clearly a store selling patterns solely for 
profit would consider itself competitive with anyone else selling patterns for 
any reason. The question, here of course, is whether other stores selling 
patterns solely as an accommodation for their customers, and generally disin- 
terested in profit (or in help from the Federal Trade Commission), can 
nevertheless be held by the Commission to be in competition with the Red 
Fronts so that purported relief can be granted. 


2The Commission’s brief states that no evidence with regard to injury 
to competition was presented by counsel prosecuting the complaint. But 
this was true only because no such evidence existed. The brief fails to 
add that on cross examination of these same witnesses by petitioner’s counsel 
elaborate evidence was adduced showing the absence of such injury. See 
footnote 10, infra, p. 8. 


3 The Commission states that our quotation of counsel prosecuting the 
complaint to this effect was taken out of context (Brief, p. 14, fn. 24). But 
we do not rely solely on counsel. The Hearing Examiner so found in express 
terms: ‘‘If there is proof of [injury to competition] it must be found in 
the testimony of six witnesses ...’’ (J.A, 28). 
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clusory statements.‘ That testimony shows not only the 
indifference and unconcern of fabric stores with the sale 
of patterns by Red Fronts, but in many cases their 
positive welcoming attitude toward Red Front stores 
selling patterns but not fabrics. Thus the two types of 
stores essentially complement one another. We again say 
that there is no substantial evidence to support the Com- 
mission’s finding of competition between Red Front stores 
and fabric stores; the evidence graphically demonstrates the 
absence of competition. 


(3) That as a matter of law there could be no finding 
of competition; the Commission’s finding of competition 
conflicts with its own controlling price discrimination 
precedents (Petitioner’s brief, pp. 26-28). 

We showed that counsel prosecuting the complaint, on 
appeal to the Commission, aggregated the value of 
preferences charged under both Counts I and II and 
computed the price advantage given Red Fronts over 
fabrie stores to amount to approximately 25%, arguing 
that this great differential was sufficient without more to 
support an inference of probable competitive injury. We 


4The Commission’s brief purports to find great significance in the fact 
that the fabric store witnesses testified that customers walked into their 
stores with patterns purchased at the Red Fronts. But this is exactly what 
we have argued from the beginning: That this fact proved the absence of 
competition in the sale of patterns, and that the sale of patterns by the Red 
Fronts promoted the profitable sale of fabrics in nearby fabric stores, the 
only sales which concerned those stores. 


5 The Commission protests at length our citation of International Shoe 
_ Corp. v. FTC, 280 U.S. 291 (1930). The brief seeks to distinguish Inter- 

national Shoe on the facts, but we never suggested that the two cases were 
' factually similar. What we stated and what we reiterate now is that 
International Shoe’s compelling holding that ‘‘the public interest is not 
concerned in the lessening of competition, which to begin with, is itself 
without real substance’’, that ‘‘the existence of competition is a fact 
disclosed by observation’’, and that the testimony of persons ‘‘skilled in the 
business’? involved should be given great weight, is equally applicable here. 

The Commission’s disclaimer rings hollow: that International Shoe 
was brought under Section 7 of the Clayton Act while this proceeding was 
brought under Subsection 2(e) of the Clayton Act, and i can be no 
equation of ‘‘competition’’ as between the two sections of the Act. But 
would the Commission deny that Section 2 and Section 7 are both parts 
of the same statatef And even a cursory glance at both sections will show 
that the invocation of competition is in almost identical words: ‘‘where 
the effect of such discrimination may be substantially to lessen competi- 
tion . . .’’ [Section 2]; ‘‘where the effect of such acquisition may be 
substantially to lessen competition . . .’’ [Section 7]. 





ae 
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showed that in the face of a price differential of this 
magnitude the Commission nevertheless found an absence 
of injury. From this we argued that unless there was 
no competition between the two types of stores, as a 
matter of law, the Commission’s ruling conflicted with 
prior price discrimination cases involving alleged injury 
to competition among buyers in which it has held that 
any substantial price differential between competing pur- 
chasers, (eg. 4% or more) was sufficient to show 
probability of competitive injury within the meaning of 
the statute. 

The Commission’s detailed reply to this argument is in 
three parts: 


(a) The Commission’s brief argies that the Commission 
treated the discriminations in Count I ‘‘separate and 
apart’’ from those in Count I, that it ‘‘did not add the 
discriminations of Count II to those of Count I in passing 
upon the question of competitive injury under Count I’’, 
and that the discriminations in Count II ‘‘were not con- 
sidered by the Commission when it dismissed Count I’’ 
(Brief, p. 18). 

The Commission’s brief is clearly and demonstrably 
wrong. 

Throughout the proceeding, counsel prosecuting the 
complaint treated the charges as interrelated; the entire 
theory of his case proceeded upon this essential unity 
among the practices charged. Reference to his brief on 
appeal to the Commission from the Hearing Examiner’s 
dismissal of Count I confirms this beyond dispute. He 
stated that ‘‘the practices of respondent herein alleged 
and complained of [under Count I and Count II] are... 
interwoven and tied in together’? (Appeal Brief, p. 4, 
Ree. 214);° that ‘‘it would appear that the allegations 
contained in both Counts I and II constitute the furnishing 
of services and facilities by the respondent to its com- 





6 References to ‘‘ Appeal Brief’’ herein are to the brief of counsel prosecut- 
ing the complaint on appeal from the Hearing Examiner’s dismissal of Count 
I. (Rec. 211-235). Portions of that brief are reprinted in an appendix to 
this brief, pp. la to 3a. 
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peting customers’? (Appeal Brief, pp. 4-5, Rec. 214-15); 
that ‘‘we believe it is necessary to view the allegations of 
Counts I and II together, for the reason that the services, 
facilities, and benefits accorded by respondent to these 
larger customers as alleged in both counts are very closely 
related to each other’? (Appeal Brief, pp. 20-21, Ree. 
230-231) ; and that ‘‘we feel that it is necessary, in order 
to grasp the full extent of the discriminations in question 
to set forth consolidated figures involving both Count I 
and II of the complaint showing just what these dis- 
criminations amounted to’’ (Appeal Brief, p. 21, Ree. 231).? 

The Commission charged two of these practices under 
Subsection 2(e) of the Clayton Act solely on the technical 
ground that they were alleged to be services or facilities 
connected with the resale (rather than the sale) of 
_ patterns. But this distinction is meaningless in assessing 
the fundamental identity, in competitive terms, of the 
practices charged under both Counts. No witness during 
_ the entire course of the trial, in testifying as to the 
absence of competitive injury, distinguished between the 
practices charged in Count I and in Count II. The testi- 
mony related to the impact of all the preferences given 
Red Fronts by petitioner, whether charged in Count I 
or Count II, and not to the isolated effect of any single 
practice. And, it was the ‘‘total values’’ of preferences 
granted as set forth in ‘‘consolidated figures involving 
Counts I and II,’’ computed by counsel prosecuting the 
complaint, which the Commission held insufficient to show 
probable competitive injury under Count I. [See (b) 
below]. 





7 Moreover, as we showed in our brief (pp. 29-30) the Hearing Examiner, 
in finding that none of the practices charged under Count I produced an 
st nag a effect, bracketed-in at least one of the practices charged 
under Count II. 


8 *¢In summing up this situation it would appear that the allegations 
contained in both counts I and II constitute the furnishing of service and 
facilities by the respondent to its competing customers, the difference being 
that the matters alleged in . . . Count I are believed to be services and 
facilities rendered in connection with the purchase of respondent’s patterns 
by its retail customers, while the services and facilities alleged in . . . Count 
If of the complaint constitute services and facilities rendered by respondent 
in connection with the resale of respondent’s patterns by its retail cus- 
tomers . . .’’ (Appeal Brief, p. 5, Rec. 215). 
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(b) The Commission’s second reply (to petitioner’s 
contention that there could be no finding of competition 
as a matter of law) is that ‘‘the Commission did not, in 
dismissing Count I, attribute a 25% or any percentage of 
price evaluation to the discriminations involved’’ (Brief, 
p. 18). 

This is quite inaccurate. On appeal from the Hearing 
Examiner’s dismissal of Count I, counsel prosecuting the 
complaint computed in elaborate detail the preferences 
granted the Red Fronts to amount to more than 25%. (So 
that there can be no dispute as to this point, we have 
reprinted in an appendix hereto, pp. la to 3a, the full 
argument of counsel prosecuting the complaint.) Peti- 
tioner did not contest this figure.® And it was clearly in 
response to this detailed argument of counsel prosecuting 
the complaint, and to the 25% figure which he relied upon, 
that the Commission made its findings that, 


‘‘the substance of [his] argument ... seems to be 
that the total values of the preferences granted to 
ten cent stores were of such substantial percentages 
of purchases that they created a presumption of 
adverse competitive effect.’’ (J.A. 34-35). 


Yet, the Commission concluded, 


‘fas appealing as this argument may be, it is clear that 
under the circumstances the mere showing of certain 
discriminations among customers is not enough . 

[and there is] no other sufficient evidence to ‘show an 
adverse competitive effect on respondent’s competitors 
or among its customers”’ (J.A. 35). 


While the Commission did not cite specifically to any 
percentage figure in rejecting the argument of counsel 
prosecuting the complaint, it is clear that it accepted 
the argument in his terms, i.e. a 25% differential. No 
other view is plausible since petitioner did not challenge 
his factual presentation before the Commission and the 
Commission itself did not question it. 

9 Petitioner’s case relied not upon the size of the preferences granted but 


upon the fact that the two types of stores were not in competition and that 
no competitive injury flowed from the differential treatment. 
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If the Commission could find no injury in a 25% 
advantage, then there could not conceivably be any injury 
in the much lesser preferences in catalogs and cabinets, 
which the Commission’s brief now calculates at 7% of net 
purchases, and which, for purposes of this proceeding, 
petitioner is willing to accept, since it is entirely clear 
that whatever the correct value of the catalogs and 
cabinets, they were included in the 25% figure presented 
to the Commission.’° 


(c) The Commission’s third rejoinder to petitioner’s 
' argument is that petitioner is in error when it states that 
this case conflicts with the Commission’s prior price dis- 
crimination cases (Brief, pp. 18-19). 

The Commission’s brief asserts that the Commission 
always requires a showing of discrimination plus a showing 
of probability of injury to competition. A realistic re- 
reading of the Commission’s leading price discrimination 
decisions lends no support to that contention. 

Under subsection 2(a), a showing of probability of 
injury to competition in price discrimination cases is an 
element separate and apart from a showing of mere price 
differentials and essential to a finding of violation. But 





10 The Commission repeatedly states that the Commission did not make 
an ‘‘affirmative” finding of absence of competitive injury under Count I 
*“but found only there was no substantial evidence warranting a finding of 
injury to competition’’, stressing that the Commission appended a disclaimer 
that ‘‘this conclusion is based on a failure of proof and nothing more.’’ We 
think any such contention without substance. Commission dismissals are 
always based upon a failure of proof to support the charge, not an ‘‘affirma- 
tive’’ finding that the charge was baseless, just as an acquittal in a criminal 
case is couched in terms of ‘‘not guilty’’ rather than an affirmative 
€¢ aequi z 

The Commission also lays great stress upon the argument that since 
injury to competition was not considered an element of the Commission’s 
case under Count II, no evidence of injury was presented and petitioner 
cannot therefore, contend that the Commission made a finding of no injury 
under Count II. There are three ready answers to this contention: (1) 
As we have shown, the practices charged in Count II were included in the 
aggregate preference argued by counsel prosecuting the complaint before 
the Commission and it was in response to this aggregate that the Commission 
found no injury. (2) While counsel prosecuting the complaint introduced 
mo evidence of injury, on cross-examination of these witnesses, elaborate 
evidence was adduced by petitioner to show the absence of injury to com- 

tition. (3) Finally, the Hearing Examiner did make such a finding and 
Bis findings in their entirety were expressly adopted by the Commission 
(J.A. 37) He found: ‘‘True, there is no showing of competitive injury. 
But this, as the examiner understands, is not required . . . under Section 
2(e).’’ (J.A. 27, emphasis added) 


—y 
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while the Commission has stated in certain recent opinions 
that it will require a finding of probability of injury apart 
from the price differentials, those cases (e.g. the General 
Foods case cited in the Commission’s brief) were all so- 
called primary-line or territorial price discrimination cases 
involving alleged injury at the seller level of competition 
rather than among buyers, as here.” 

In cases of alleged injury among buyers of the dis- 
criminating seller, however, the Commission consistently 
infers such probability from the fact of substantial price 
differences. This view is rooted in the Supreme Court’s 
Morton Salt decision, a buyer-competition case, where the 
court stated: 


‘‘We think . .. in a case involving competitive 
injury between a seller’s customers, the Commission 
need only prove that a seller had charged one pur- 
chaser a higher price for like goods than he had 
charged one or more of the purchaser’s competitors. 
. . . Here the Commission found what would appear 
to be obvious, that the competitive opportunities of 
certain merchants were injured when they had to pay 
respondents substantially more for their goods than 
their competitors had to pay.’’ 334 U.S. at 45, 46. 


The discriminations in Morton Salt were as low as 4%, 
from which the Commission (and the Court) inferred 
probable competitive injury. 

We know of no price discrimination complaint since 
Morton Salt, alleging injury to buyer-competition, which 
the Commission has dismissed for failure to show such 
injury.** 


11 See footnote 12, infra. 


12 The Commission’s brief states that its view finds support in the 1954 
General Foods decision, ‘‘where the Commission also made note of various 
cases it had dismissed for want of proof of probability of injury to competi- 
tion, separate and apart from the showing of discrimination.’’ (Brief, p. 19). 

But General Foods, as we have noted, involved a territorial price discrimi- 
nation allegedly injuring competition among competitors of the seller, 
rather than among buyers as alleged here, the Commission there stating, 
that ‘‘the statements of the Court in the Morton Salt case concerning per- 
missible inferences of injury where the discrimination was between com- 
peting customers could not automatically be applied in cases of territorial 
price discrimination.’? 1954 CCH Trade Reg. Rep. Transfer Binder, p. 35,211. 

Moreover, the various cases cited in General Foods, which were ‘‘ dismissed 
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A THE COMMISSION FAILS TO ANSWER ANY OF OUR ARGU- 
MENTS WITH RESPECT TO ITS ERROR IN DISREGARDING 
THE ABSENCE OF PROBABLE INJURY TO COMPETITION 
IN REBUTTAL OF A PRIMA FACIE CASE OF VIOLATION 
OF SUBSECTION 2(e) 

In response to our second major argument, that an 
absence of probable injury to competition may be shown 
in rebuttal of a prima facie showing of discrimination 
under Subsection 2(e), the Commission argues flatly that 
probability of injury to competition is absolutely 
irrelevant in a Clayton Act Subsection 2(e) proceeding. 
The argument is subdivided, procedurally and sub- 
stantively. 

Procedurally, the Commission argues that petitioner has 
waived any such argument because it did not present the 
argument in precisely the same terms before the Com- 
mission, thus has no right to raise the question for the first 
time before this Court. The core of the Commission’s 
- argument is that before the Commission— 


‘petitioner must be taken to have contended that the 
Commission must prove probability of injury to com- 


eh before finding a violation of Section 2(e). 
w, petitioner no longer contends that the Commis- 
sion must prove probability of injury to competition, 
but shifts to the position that petitioner, as a matter 
of defense, should be allowed to prove a lack of 
probability of injury to competition’’ (Brief, :p. 20). 


This contention is remarkable. Petitioner’s argument 
before the Commission was purposely phrased in broad 
general terms so that the Commission might (despite its 
traditional and well-known opposition to such interpreta- 


for want of proof of probability of injury’’ were almost all seller-competition 
cases, and, at any rate, are uniformly inapplicable. Four of them were not 
Commission cases at all, but private suits. (Puerto-Rican v. American 
Tobacco, Baran v. Goodyear, Moss v. National, Arthur v. Kraft-Pheniz). 
Two were Court of Appeals decisions in which the court reversed the Com- 
mission for failure to show evidence of injury to competition. (Minneapolis- 
Honeywell v. FTC, Staley v. FTC) Two were Court of Appeals decisions 
in which the Commission flatly held that it had no burden of showing injury 
to competition. (Moss v. FIC, FTC v. Standard Brands) One did not 
involve a dismissal at all but rather a finding of violation (Muller v. FTC). 
And the dismissals in three cases involved only charges of injury to seller- 
competition, the Commission sustaining charges of injury to buyer-competition. 
(Champion, General Motors, Electric Auto-Lite). 
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tion) have the widest latitude in granting appropriate 
relief. This is what petitioner said then: 


‘We urge the Commission to take a fresh look at its 
construction of Subsection 2(e) and that it read 2(e) 
in conjunction with the other subsections of Section 2 
of the Clayton Act . . . we are aware that the Courts 
have given a restrictive interpretation to the require- 
ments of Subsection 2(e) as compared to Subsection 
2(a) yet we think that these judicial interpretations 
do not foreclose a reappraisal by the Commission of 
its traditional view of Hie Subsection of the statute. 
The fact that ‘the Commission and the Courts have 
to date failed to integrate violations [of 2(e)] with 
the standards applicable to the price discrimination 
provision of the Act’ does not, we believe, preclude 
for all time such an integrated interpretation.’’ 
(Petitioner’s Appeal Brief on Count II, pp. 26-27, 
Ree. 271-272) 


This language is entirely consistent with the view we 
have now taken. 


But even granting, arguendo, the view presented in the 
Commission’s brief, that there has been a variation in 
petitioner’s presentation to the Commission and to this 
Court, the Commission’s contention is unsupportable. 
What the Commission urges, in effect, is this: 


Petitioner argued before the Commission that proof 
of injury to competition was an indispensable element 
of the Commission’s case in chief under Subsection 
2(e). Petitioner now moderates that contention and 
is willing to concede that the Commission has no such 
burden but that it (petitioner), as an additional burden 

‘in a 2(e) proceeding, has the burden of proving 
absence of injury to competition as a matter of defense; 
and if it does not sustain that burden, then the Com- 
mission will prevail. This willingness of petitioner 
now to assume a greater burden of proof constitutes 
waiver in this Court. 


Any theoretical argument as to who has the burden of 
proof is, at this stage of the proceeding, immaterial. The 
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record as a whole affirmatively shows absence of injury 
to competition. ‘‘Where a case has been tried, and the 
court makes findings of fact, it cannot be said that, as 
trier of the fact, he is not entitled to consider any evidence 
by whomever adduced in arriving at this result.’’ Balian 
Ice Cream v. Arden Farms, 231 F. 2d 356, 369 (9th Cir. 
1955). 

Substantively, the Commission states, ‘‘In any event, 
there is no basis for reading the ‘injury to competition’ 
provision of Section 2(a), 7m any form into Section 2(e)’’ 
(Appeal Brief, p. 21, emphasis added). 

The Commission’s argument is unresponsive to the issues 

raised by petitioner: 
_ Petitioner, in its brief, stated that the Federal Trade 
Commission has traditionally relied upon certain court 
holdings and dicta to support its view that Subsection 2(e) 
was a per se offense. This reliance, we stated, was mis- 
placed. The source of the Commission’s view, we pointed 
out, could be precisely traced to two Court of Appeals 
statements, one in Corn Products v. Federal Trade Com- 
mission, one in Elizabeth Arden v. Federal Trade 
Commission (and we quoted those statements in full. 
Brief, p. 35). We then proceeded to show the limitations 
upon those holdings implicit in the facts of those cases 
and in the contrary holdings of other courts, pointing 
out particularly the extent to which other courts—and 
the Commission itself—had read limitations of Subsection 
2(a) into Subsection 2(e). 

We further pointed out that the Commission in 2(e) 
eases, had traditionally relied upon a series of court 
decisions under Subsection 2(c). We stressed the in- 
applicability of those cases and particularly the manner 
in which certain dictum in the Oliver case had been mis- 
construed by the Commission. 

The Commission’s sole response to these fundamental 
contentions is to restate precisely those propositions and 
authorities upon which we had raised our counter- 
arguments (quoting the same statements from Corn 
Products and Elizabeth Arden, which we had shown the 
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Commission traditionally quotes, and citing those same 
Subsection 2(c) cases which we had shown inapplicable). 

Seemingly, there is no purpose in pages 20-27 of the 
Commission’s brief. In essence, and in large measure, 
verbatim, those pages were anticipated by pages 30-39, 
43-44 of our brief. The Commission, in simply restating 
its traditional views of 2(e) as a per se offense, has no- 
where answered our challenge to the correctness of those 
views. 


Ill. THE COMMISSION READS SUBSECTION 2(b) OUT OF 
THE STATUTE 

In our brief, at pages 39-42, we presented an argument 
which to our knowledge had never before been presented 
to a Court of Appeals: that the Commission’s present 
construction of Subsection 2(e) is in basic conflict with the 
first provision of Subsection 2(b) of the Act. We pointed 
out that 2(b), while not applicable to Subsection 2(c), was 
by its express terms applicable to Subsection 2(e) cases.%* 

We showed that 2(b) provides that a person charged 
with discrimination in ‘‘services or facilities’’ [i.e. with 
a violation of Subsection 2(e)] has the burden of 
‘‘showing justification’? for such discriminations; that the 
term justification had to be endowed with substantive 
content; that necessarily, it means something other than 
the defense of meeting competition, for that defense is 
expressly provided in the next-following provision of Sub- 
section 2(b); that ‘‘justification’’ in legal contemplation 
broadly connotes both affirmative defenses and rebuttal 
evidence to controvert the evidence of the prima facie 
ease and inferences drawn therefrom; and that the Com- 
mission’s interpretation of Subsection 2(e) as a per se 
offense was legally defective, since where justification of 
any kind is permitted, the per se rationale disappears. 

The Commission’s sole answer to this fundamental 
criticism is that in a 2(e) case ‘‘obviously this matter of 
rebuttal’’ referred to in the first provision of Subsection 





13Thus, a further basis for discrediting the Commission’s long-time 
reliance upon 2(c) decisions in 2(e) proceedings. 
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2(b) means only the ‘‘meeting competition’’ defense in 
the second provision of 2(b) (Commission brief, p. 27). 
On its face, this facile dismissal is without substance. If 
**justification’’ in the first provision of 2(b) means no more 
than the meeting competition defense in the second pro- 
vision, then Congress is guilty of an act of sheer 
supererogation. No such interpretation is warranted." 
The Commission has in no way answered our 2(b) argu- 
ment. We submit that this failure derives from the in- 
-escapable fact that there is no answer short of reading 
'2(b) out of the Act—which the Commission cannot now do. 
The Commission asserts that petitioner’s plea should 
be addressed to the Congress rather than to this Court. 
Quite the contrary, if the Federal Trade Commission 
wishes to read the first provision of Subsection 2(b) out 
of the Robinson-Patman Act, then it must turn to the 
Congress. Petitioner’s appeal to this Court is made 
solely as a matter of statutory interpretation, in con- 
_formity with the clearly expressed Congressional intent. 
' We again urge this Court, in view of the Federal Trade 
Commission’s default, to endow the first provision of Sub- 
section 2(b) with substantive content.” 


14 This contention as well as the Commission’s further contention that 
“feven as to Section 2(a) ... [a showing of no injury to competition] 
is not a matter of justification’’ (Brief, p. 27) is flatly contradicted by 
Moss Inc. v. Federal Trade Commission, 148 F. 2d 378 (2nd Cir. 1945). 
' There the Court sustained the Commission’s view that a prima facie case 
of discrimination under Subsection 2(a) was made out with the mere showing 
of price discrimination, subsection 2(b) then shifting to the respondent the 
burden of showing ‘‘justification’’ for that discrimination including, ex- 
pressly, proof that it did not injure competition. 148 F. 2d at 379. While the 
Commission states that it now accepts a greater burden of proof in a 
2(a) case than in Moss, Moss’ definition of 2(b)’s ‘‘justification’’ has 
never been challenged and is fully applicable here. 

In Moss, the Commission asserted precisely the same contention with 
regard to 2(b)’s effect on 2(a) that we now urge with regard to 2(e)—and 
the Court of Appeals sustained the Commission. Moreover, the Supreme Court 
appears expressly to have approved that holding in its later Morton Salt 
opinion. 334 U.S. at 45. 


15 The Commission’s brief also argues at length several largely subsidiary 
issues which we note only briefly. The Commission argues that it ‘‘is not 
required to make a finding with respect to public interest’’ in a Clayton Act 
matter (Brief, pp. 11-13). But we never suggested that it was i 
to make such a formal finding. What we did say is that if the Commission’s 
order here is sustained, it would compel Simplicity to reappraise its program 
of selling to thousands of smaller customers with the likely result that many 
of those customers would have to be dropped. (And these are the only 
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CONCLUSION 


The Commission fails to point to substantial evidence 
based upon the whole record to support its finding that 
petitioner’s Red Front and fabric store customers are in 
competition within the meaning of the statute. 

The factual basis upon which the Commission disputes 
petitioner’s contention that there could be no competition, 
as a matter of law, is demonstrably incorrect, and its 
supporting decisional authority is inapposite. 

The Commission can support its assertion that absence 
of probable injury to competition is absolutely irrelevant 
in a proceeding under Subsection 2(e) only by reiterating 
its traditional grounds for holding 2(e) a per se offense. 
It in no way responds to petitioner’s challenge to that 
dated view. 

The Commission’s decision conflicts with the express 
terms of Subsection 2(b) of the Act. It can be sustained 
only if the first provision of 2(b) is read out of the statute. 
This the Commission cannot do. 

We ask that the Commission’s order to cease and desist 
be set aside. 


Respectfully submitted, 


Wituiam Srmon 
Rosert L. Wap 
of 
Howrey & Srmon 
1300 Connecticut Avenue 
Washington 6, D. C. 
Davin Vor#HAus Attorneys for Petitioner 
Simpney GREENMAN 
521 Fifth Avenue 
New York, N. Y. 
Of Counsel 


customers whom the Commission purports to be helping—though the Examiner 
found they did not want help.) We stated that there could be no public 
interest in such a result. This is simply another way of showing, in fact, 
that the Red Fronts and fabric stores were not in competition. 

The Commission spends the final four pages of its brief arguing our 
waiver of the cost justification defense, and the inavailability as a matter 
of law of such defense in a 2(e) proceeding. But while we included cost- 
justification in our statement of questions presented we stated that we were 
not pressing the point further since it was necessarily embraced within our 
greater injury-to-competition argument. 
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‘ APPENDIX 


Section 2(b) of the Clayton Act as amended by the Robinson- 
Patman Act: , 


(b) Upon proof being made, at any hearing on a com- 

plaint under this section, that there has been dis- 
crimination in price of services or facilities furnished 

the burden of rebutting the prima facie case thus 

made by showing justification shall be upon the person 
charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commis- 

sion is authorized to issue an order terminating the 
discrimination: Provided, however, That nothing 
herein contained shall prevent a seller rebutting the | 
prima facie case thus made by showing that his lower 

price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to 

meet an equally low price of a competitor, or the 
services or facilities furnished by a competitor. 


ball * * * * 


Excerpts from Appeal Brief of the Counsel Prosecuting the | 
Complaint to the Federal Trade Commission from the Initial 
Decision of the Hearing Examiner dismissing Count I. 


(Argument with respect to injury to competition, Appeal 
Brief, pp. 21-25, Rec. 231-35) : 


‘‘Now, as we have previously indicated, we feel that it 
is necessary, in order to grasp the full extent of the 
discriminations in question to set forth consolidated 
figures involving both Counts I and II of the complaint 
showing just what these discriminations amount to, 
and with this in view there is set forth below a table 
of consolidated figures from both Counts I and IT for 
1954. 

First as to the Woolworth chain: 


Standing Neb 2 s0snssceseuses $1,162,905 

(Comm. Exs. 44B and 45B) 
(Value of this money at 3%) ............ $ 34,887 
(Total cost of previews sold by respondent 

$669,354 divided by 17,200 retail outlets 

in U. S. equals $38.92 per retail outlet. 
Woolworth’s share of this promotional 

expense equals $38.92 per store for 1823 

MOPOE sacevaverwniniaaess ma kacmems eR eden 70,951 
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Free transportation $60 per store for 1823 
WOES caste sere au car ea ne eed wed oc aews t 109,380 
(Comm. Exs. 44B and 45B) 
Pree Tataioes .cacenvactasececkewsasaxan 83,198 
Cabinets, value of use of $303,359 at 3% .. 9,100 
TOTAL <ievavecus (i 30 EKER RRMA RRS $307,517 


Referring to Commission’s Exhibits 44B and 45B we 
find that Woolworth purchased during the year 1954 
patterns from the respondent at a cost value of 
$1,134,135. $307,517 is 27% of the total cost value to 
Woolworth of these patterns, and represents in effect 
a saving in cost to that syndicate chain in the amount 
of the percentage stated: 


Similar figures as to Kresge are as follows: 


Value of standing debit to Kresge 

Be RENE Stee wie oe miterem nwreayankens $ 9,153 
(Comm. Exs. 44B and 45B) : 
Previews percentage of this promotional 

expense 540 stores times $38.92 per store .. 21,017 
(Comm. Exs. 444A, 44B, 45A and 45B) 

Free transportation 540 stores times $60 


DEP AO: ators dated ed ae kann s cued 32,400 
(Comm. Exs. 44B and 45B) 
Free catalogs (Comm. Exs. 44B, 45B) .... 27,014 
Value of use of cabinets .................. 3,667 
$122,244 at 3% 
(Comm. Exs. 44B and 45C) 

WORT: ins Sct cacaeedsadbow<esnnpemscebas $93,251 


As is shown by Commission’s Exhibits 44B and 45B 
Kresge purchased from respondent $368,869 of 
respondent’s patterns during 1954. The concessions 
and benefits otherwise granted Kresge of $93,251 
represent 25.3% of this amount of purchases, and is 
in effect a reduction in the purchase price of this 
company’s dress patterns to the extent of the 
percentage stated. 


We therefore submit that the discriminations of 
over 25% granted to Woolworth and Kresge were 
sufficient and were enough to give those chains 
tremendous competitive advantage over their small 
independent competitors, whether passed on in lower 
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resale prices or used to pay for operational expenses 
of the chain. This type of discrimination prevents the 
independent businessman from competing with the 
chains on a fair basis. This is clearly shown by the 
evidence that the favored chains made a profit in the 
sale of respondent’s products while the independents 
lost money on their sale. This evidence is certainly 
sufficient to show probable injury, in the competitive 
situation stated. It necessarily follows, therefore, 
that a prima facie case has been established. For the 
hearing examiner to rule that a 25% advantage does 
not create a presumption of adverse competitive effect 
under these circumstances, and to dismiss this Count 
without even hearing any evidence presented by the 
respondent, is clear error and should be reversed. 


Respectfally submitted, 


Wuuuam H. Suira, 
Counsel Supporting 
the Complaint.’’ 








